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FOREWORD 


During the nineteenth century, improvement in the administration of 
justice resulted almost entirely from pressures originating outside the legal 
profession. The treatment accorded the New York Code of Civil Procedure 
of 1848 by the judges still stands as a monument to professional satisfaction 
with the status quo. It is a happy circumstance that today the picture has 
greatly changed; the great drives for improvement in the administration of 
justice find their impetus and momentum within the legal profession itself. 
The Civil Practice Act and Rules of 1933 and the revision of 1955 were 
products of the lawyers. The year 1959 brought momentous changes in 
the establishment of a court administrator system and correction of some 
of the crying abuses which had attached themselves to justices of the peace. 
The move for constitutional reform has by no means spent its force. 

Probably no change effected in recent centuries has had greater impact 
upon the trial and disposition of cases than the tremendous enlargement of 
discovery, the subject of the present issue of the Law Forum. Perhaps the 
subordination of the fox-hunting aspects of trying cases is leading to the 
passing away of some of the old skills, but new and more constructive ones 
are replacing them. Significantly, not one of the able writers whose work 
is presented here is found attacking the basic principles of discovery; dif- 
ferences are only in respect to detail. 

Here will be found good reading for the man who loves the law and 
makes his living by it. History and jurisprudence are combined to furnish 
understanding of our present practice and to give some clue of the future. 
This is legal writing at its best, mingling the public interest with practical 
application. All the present procedures for discovery are covered in depth. 

Just as the framers of the Federal Rules of 1938 drew largely upon 
the earlier experience in Illinois, so the 1955 revisionists in Illinois drew in 
turn upon the federal experience in very considerable measure. The im- 
portant differences between the Illinois and the Federal Rules are pointed 
out by our contributors. Areas of similarity are also noted, and the large 
and highly useful body of federal cases is made available to the Illinois 
practitioner. Thus both sets of rules are illuminated. 

Meanwhile, sight should not be lost of the continuing utility of the old 
procedures for obtaining information and sharpening issues, namely plead- 
ings, motions, summary judgment, and pre-trial conference. The spring and 
summer issues of the Law Forum of 1950 dealt with them within the frame- 
work of discovery as it then existed in Illinois. The reader might be well 
advised to take these issues off the shelf, dust them off, and reread them. 

Lest we congratulate ourselves too much on our achievements, atten- 
tion should be directed to at least two aspects of discovery practice in 
which additional thinking is badly needed. 

The first involves the problem of review. Improper rulings on ques- 
tions of discovery may result in irreparable harm before the case is ever 








reached for trial; information once disclosed cannot again be made secret, 
and adequate compensation may not be made for extensive outlays of money 
and energy spent in collecting information for the opposing party. Dis- 
covery may be the most important single feature of a case, decisive of the 
result, yet the record may present nothing from the actual trial which calls 
for reversal. While the Supreme Court of Illinois has been very generous 
in entertaining left-handed reviews of discovery rulings through petitions 
for mandamus to expunge orders, wisdom might lie in the direction of a 
more systematic provision for review which would include the appellate 
courts. Problems of delay must, of course, be taken into consideration. 

The second problem hinges upon the impact of the very number of 
available procedures upon the time and energy of the lawyer and the 
pocketbook of the client. By the time the pleadings have been hammered 
out, interrogatories framed and answered, depositions taken, requests to ad- 
mit disposed of, physical examination had, documents and other tangibles 
inspected, motions for summary judgment disposed of, and a pre-trial con- 
ference conducted, the lawyers have traveled a very long road indeed. And 
the trial itself still lies ahead. Perhaps we have duplicated too much. Per- 
haps the solution lies in greater participation by the trial judge at the pre- 
trial stage. Whoever comes up with a solution for this proliferation of pro- 
cedures will be a very, very great benefactor of the legal profession and 
those whom it represents. A thoughtful reappraisal and re-examination of 
objectives sought to be accomplished is in order. 

Meanwhile, let us familiarize ourselves with and make the most of what 
we have. Perhaps answers will be forthcoming. 


Epwarp W. Cueary * 


* Professor of Law, University of Illinois (on leave of absence, 1959-60). 


DISCOVERY DEPOSITIONS 
BY DEWITT TWENTE * 


“THIS ACT shall be liberally construed, to the end that controversies may 
be speedily and finally determined according to the substantive rights of the 
parties. The rule that statutes in derogation of the common law must be 
strictly construed does not apply to this Act or to the rules made pursuant 
thereto.” 1 These two sentences have been a part of the Civil Practice Act 
since its original enactment in 1933. In them, the legislature in clear and 
simple language spells out the objective of the act, and to assure that attain- 
ment, prescribes standards of interpretation for the courts. 

The act and the concomitant supreme court rules were a bold and 
successful attempt to advance substantive rights of parties by procedural 
reform. The machinery so provided made many sweeping changes and 
innovations of a revolutionary character as contrasted with the superseded 
procedure which was mainly that of the old common law. The most radical 
of these innovations were the provisions for pre-trial discovery. Un- 
doubtedly, pre-trial discovery has been more effective than any of the 
other provisions in furthering the achievement of the legislative goal. 

Several different pre-trial discovery devices are now accessible to all 
parties litigant. Most of them have been available in some form since the 
effective date of the original enactment. Thus, we have provisions for 
(1) discovery depositions, both oral and written, (2) written interrogatories 
to parties, (3) inspection of documents, objects, tangible things, and real 
property, (4) admissions of fact and of genuineness of documents, and more 
recently (5) pre-trial conference hearings, and (6) physical and mental ex- 
aminations of parties and other persons. These different devices are closely 
interrelated and in some aspects some of them are overlapping in their 
operation. 

Oral discovery deposition is the most frequently used of all these de- 
vices. It is the discovery device with which lawyers are the most familiar. 
Today, it is almost taken for granted in all litigated matters that one or 
more of the parties will take pre-trial oral discovery depositions. Discovery 
depositions on written questions are seldom used. 

It is the purpose of this article to discuss discovery depositions, both 
oral and written, under the provisions of the Civil Practice Act as revised 
in 1955, effective January 1, 1956. These provisions are in general patterned 
after the discovery deposition provisions of the Federal Rules of Civil 


*DE WITT TWENTE. A.B. 1939, LL.B. 1933, University of Illinois; 
contributor to Preparing and Trying Cases in Illinois; member of the 
firm of Twente & Jelliffe, Harrisburg, Illinois. 


lu. Rev. Stat. c. 110, § 4 (1959). 
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Procedure. Thus, the 1955 revision was based upon a combined experience 
of a period of twenty-two years under the provisions of the Civil Practice 
Act and a concurrent period of seventeen years in federal courts under the 
provisions of the federal rules. The Civil Practice Act first became effective 
January 1, 1934, and the Federal Rules of Civil Procedure first became 
effective September 16, 1938. Additionally, we have now had almost four 
years’ experience under the 1955 revision. 

In both the federal courts and the Illinois state courts, the complete 
procedure for discovery depositions is governed by rules of court. In federal 
courts, the rules are those of the United States Supreme Court. In the state 
courts, the rules are those of the Illinois Supreme Court adopted pursuant 
to paragraph 2, with a limitation imposed by paragraph 3, of section 58 of 
the Civil Practice Act as revised in 1955. These two paragraphs are as 
follows: 


“(2) The taking of depositions, whether for use in evidence or for 
purposes of discovery in proceedings in this State or elsewhere, and 
fees and charges in connection therewith, shall be in accordance with 
rules. 

“(3) A party shall not be required to furnish the names or addresses 
of his witnesses.” ? 


Discovery depositions have now been a part of our state procedure for 
almost twenty-six years. There are not many reported Illinois decisions on 
this phase of our procedure. There are numerous reported federal de- 
cisions on various questions that have arisen under similar provisions of the 
discovery deposition provisions of the federal rules. The large number of 
decisions is mainly due to the fact that many federal trial court decisions 
are reported. Also, it is in part due to the many complicated cases that are 
peculiar to federal jurisdiction such as antitrust litigation where, because 
of the complex factual situations, questions of rights to discovery become 
acute. On questions arising where there are no reported Illinois state court 
decisions interpreting our state procedure, but on which there are reported 
federal court decisions interpreting similar provisions of the federal rules, 
the federal decisions will bridge the gap and serve as a guide to state court 
practitioners until there is an applicable ruling by the state courts. It is 
very likely that on those questions the state courts will generally be guided 
by those federal court decisions. This is indicated by the fact that both the 
Illinois state courts and the federal courts are in general following parallel 
liberal trends toward being very elastic in allowing broad discovery. 

When references are made to the act in this article, unless otherwise 
indicated, we intend to include both the Civil Practice Act and the rules 
of the Illinois Supreme Court adopted pursuant thereto. In referring to 
“state court” or “state practice” or any other reference to “state,” we intend 


21d. $ 58. 
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the reference to be limited to Illinois. In referring to “rule,” unless otherwise 
indicated, we mean the Illinois Supreme Court Rule. 


PuRPOSE 


The ultimate purpose of the various discovery devices, including depo- 
sitions, is to aid in achieving the broad purpose of the Civil Practice Act, 
as stated in section 4, “to the end that controversies may be speedily and 
finally determined according to the substantive rights of the parties.” To 
that end, the immediate role of discovery is twofold. It is: (1) to limit and 
clarify the basic issues between the parties, and (2) to make available to all 
the parties all of the facts, or information as to the existence or whereabouts 
of these facts, relative to those issues. The United States Supreme Court 
in 1947 in the leading case of Hickman v. Taylor; clearly stated the pur- 
pose of similar discovery provided by the federal rules: 


“The various instruments of discovery now serve (1) as a device, 
along with the pre-trial hearing under Rule 16, to narrow and clarify 
the basic issues between the parties, and (2) as a device for ascertaining 
the facts, or information as to the existence or whereabouts of facts, 
relative to those issues. Thus civil trials in the federal courts no longer 
need be carried on in the dark. The way is now clear, consistent with 
recognized privileges, for the parties to obtain the fullest possible 
knowledge of the issues and facts before trial. 

“ 


“We agree, of course, that the deposition-discovery rules are to be 
accorded a broad and liberal treatment. No longer can the time- 
honored cry of ‘fishing expedition’ serve to preclude a party from in- 
quiring into the facts underlying his opponent’s case. Mutual knowl- 
edge of all the relevant facts gathered by both parties is essential to 
proper litigation. To that end, either party may compel the other to 
disgorge whatever facts he has in his possession. The deposition-dis- 
covery procedure simply advances the stage at which the disclosure 
can be compelled from the time of trial to the period preceding it, 
thus reducing the possibility of surprise.” ¢ 


In 1959, the Third District Appellate Court of Illinois, discussing the 
revised Civil Practice Act discovery features in Coutrakon v. Distenfield,5 
said: 


“At the outset we believe that some preliminary observations are 
appropriate. Rules 19 through 19-10 and Rule 19-12 of the Supreme 
Court of Illinois are a comprehensive set of rules designed to provide 
an effective and broad discovery deposition practice for Illinois. Joint 


3329 US. 495, 67 Sup. Ct. 385 (1947). 
* Id. at 501, 507, 67 Sup. Ct. at 388-89, 392. 
521 Ill. App. 2d 146, 157 N.E.2d 555 (3d Dist. 1959). 
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committee comments indicate they were patterned after comparable 
Federal Rules of Civil Procedure. They should be so construed as to 
secure a just, speedy and inexpensive determination of civil actions. 
They are designed to displace what has been called the ‘sporting’ 
concept of a law action which all too often characterized the former 
practice. They inaugurated a permanent open season on facts. They 
are designed to insure that the outcome of litigation shall depend on 
its merits in the light of all available facts rather than on the craftiness 
of the parties or guile of counsel. And, while the discovery is intended 
to be broad and complete, the rules provide certain safeguards which 
are available to a party if it is feared that the discovery transcends the 
basic purpose of the rules. The sanctions provided in Rule 19-12, 
which a court in its discretion may impose, are in and of the policy 
which is an integral part of our present judicial system—that of afford- 
ing the fullest opportunity for exploration of an opponent’s case prior 
to trial.” ® 


Among the benefits resulting from clarifying the issues and a full dis- 
closure of the facts before trial are: (1) avoiding surprise at the trial,’ 
(2) reducing the number of appeals and reversals for failure to bring out 
the facts,§ (3) determining the answers to questions on facts rather than 
on the basis of legal inferences,® (4) providing a salutary means of com- 
batting faulty memory, exaggeration, understatement, and false claims and 
defenses,!° (5) educating the parties in advance of trial as to the real value 
of their claims, thus leading to more purposeful discussions of settlement. 
The dispatch of court business thereby effectuated is a most significant 
aspect of effective judicial administration in coping with today’s con- 
gested dockets.1! 


Score oF EXAMINATION 


Rule 19 relates, among other things, to the scope of discovery deposi- 
tions, both oral and written, as to persons. Rule 19-4 relates to the scope 
of discovery depositions as to subject matter. However, in considering 
both of these rules it is necessary to keep in mind the limitations which 
might be imposed by the court under Rule 19-5,!? relating to protective 
orders, and under Rule 19-6(3) 18 relating to motions to terminate or limit 


6 Jd. at 152-53, 157 N.E.2d at 558. 

7Pink v. Dempsey, 350 Ill. App. 405, 113 N.E.2d 334 (1st Dist. 1953). 

8Ladd v. Cochran & McCluer Co., 274 Ill. App. 427 (1st Dist. 1934). 

® Shaw v. Weisz, 339 Ill. App. 630, 91 N.E.2d 81 (1st Dist. 1950). 

10Smith v. Ohio Oil Co., 10 Ill. App. 2d 67, 134 N.E.2d 526 (4th Dist. 1956). 


11 People ex rel. Terry v. Fisher, 12 Ill. 2d 231, 145 N.E.2d 588 (1957); 4 Moore, 
FepERAL Practice § 26.02, at 1014-16 (2d ed. 1950). 


12Trt. Rev. Stat. c. 110, § 101.19-5 (1959). 
18 Jd. § 101.19-6(3). 
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examinations. Rules 19-5 and 19-6(3) will not be discussed in this article 
since they are covered in another part of this symposium." 


Scope as to Persons 


With respect to scope of depositions as to persons, Rule 19 provides: 
“Any party may take the testimony of any party or person by deposition 
upon oral examination or written questions for the purpose of discovery, 
hereinafter called discovery depositions.” 1° 

This provision is substantially the same as the provision of Federal 
Rule 26(b).?® In providing that “any party” may take the testimony of any 
person, the rule accords an equal right to all the parties to take depositions 
before trial. Experience has shown that it is the mutuality of discovery 
which is largely responsible for its success.17 

As to the persons whose depositions may be taken, the rule makes no 
distinction between the taking of the deposition of a party or of a witness. 
In this respect, it differs from written interrogatories served under Rule 19- 
11 since they may be served only upon “any adverse party.” 18 This dis- 
tinction was stressed in a situation where a minor by his next friend filed 
a suit, and the defendant served written interrogatories upon the next 
friend. The federal court held that a next friend is not a party, and he is 
therefore not subject to discovery by written interrogatories. In such a 
situation, the court suggested the taking of the deposition of the next friend 
upon written questions.!® 

May discovery depositions be taken of non-individuals such as corpora- 
tions, municipalities, the United States, and the various states? The federal 
courts have interpreted the federal rules as permitting such depositions 
through the “officers” or “managing agents” of such parties.2° However, 
the provisions of the federal rules on the basis of which this conclusion 
was reached are somewhat different from those of the Illinois act. The 
question is largely one of whether the taking of depositions of “officers” 
or “agents” of a party, individual or non-individual, pursuant to the mere 
service of notice upon the “party,” constitutes the taking of the deposition 
of the “party.” The answer to this question may become important as to 
the procedure to be followed in the taking of the discovery depositions of 
“officers” or “agents,” as to the use that may be made of such depositions 


14 See Keegan, Privileged Matters and Protective Orders, infra p. 801. 

18 Tit. Rev. Stat. c. 110, § 101.19 (1959). 

16 Fen, R. Civ. P. 26(b). 

174 Moore, FEDERAL Practice 4 26.06, at 1033 (2d ed. 1950). 

18 Tut. Rev. Stat. c. 110, § 19-11 (1959). 

19 Ju Shu Cheung v. Dulles, 16 F.R.D. 550 (D. Mass. 1954). 

20 Fay v. United States, 22 F.R.D. 28 (E.D.N.Y. 1958); 4 Moore, Feperat Practice 
q 26.07, at 1035 (2d ed. 1950). 
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at the trial, and as to whether sanctions may be applied against the “party” 
for failure of its representatives to appear pursuant to service of such 
notice. 

It is submitted that where notice is served upon a party, individual or 
non-individual, and the deposition of the party is taken through certain 
designated officers or agents, the result is the deposition of the party. The 
most significant reasons supporting this conclusion will be discussed herein- 
after under the discussions of taking dicovery depositions pursuant to mere 
notice and the use of discovery depositions at the trial. At this point atten- 
tion is invited to the fact that Rule 19 describes the persons whose depositions 
may be taken as “any party or person,” without any exception of corpora- 
tions or others. It is believed that the rule means exactly what it says. In 
construing statutes, and it is believed that the rule is applicable to rules made 
pursuant to statutes, the word “person” ordinarily means “bodies politic and 
corporate as well as individuals.” #4 

Where the proposed deponent was sixteen years of age, a federal 
court held that such infancy constituted no valid objection to the taking 
of the deposition.?? 


Scope as to Subject Matter 
Rule 19-4(1) provides: 


“Scope and Manner of Examination and Cross Examination. 

(1) Discovery Depositions. 

Upon a discovery deposition, the deponent may be examined regard- 
ing any matter, not privileged, relating to the merits of the matter in 
litigation, whether it relates to the claim or defense of the examining 
party or of any other party, including the existence, description, 
nature, custody, condition and location of any documents or tangible 
things and the identity and location of persons having knowledge of 
relevant facts. The deponent may be questioned by any party, and if 
hostile, may be questioned as if under cross-examination.” 78 


This provision is substantially the same as that of Federal Rule 26(b). Both 
the state and federal rules expressly exclude privileged matter from the 
scope of the examination. 

Federal Rule 26(b) also expressly excludes matters otherwise ordered by 
the court under the provisions for protective orders and motions to 
terminate or limit examinations. Rule 19-4(1) does not expressly exclude 
such matters. Rule 19-5 relates to protective orders, and Rule 19-6(3) 
relates to motions to terminate or limit examinations. Consequently, in 
some instances these provisions will limit the scope of the examination. 


21 Int. Rev. Stat. c. 131, § 1.05 (1959). 
22 Union Central Life Ins. Co. v. Burger, 27 F. Supp. 556 (S.D.N.Y. 1939). 
23 Tui. Rev. Stat. c. 110, § 101.19-4(1) (1959). 
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The one taking the deposition may inquire into matters within his 
own knowledge. Such inquiry is valuable for the purpose of tying down the 
adverse party or witness to a definite story, defining the issues, and simplify- 
ing the proof at the trial.?* 


Relevancy 


Having excluded privileged matters and matters which the court may 
have ordered excluded under Rules 19-5 and 19-6(3), proper scope as to 
subject matter under both the Illinois and federal rules is tested by the 
criterion of “relevancy.” 

The requirement of “relevancy” is not couched in exactly the same 
language in the two rules. The language of the Illinois rule is “any matter 
. .. relating to the merits of the matter in litigation,” while the language of 
the federal rule is “any matter . . . which is relevant to the subject matter 
involved in the pending action.” It is submitted that this difference in 
language is purely one of form and that the substance of the two provisions 
is identical. The language of both rules is very broad in scope, and neither 
rule limits the examination to matters material to the issues or to the 
pleadings. 

Questions of relevancy are the same under both discovery deposition 
and written interrogatories procedures, since the scope of examination is 
the same in both instances.25 Consequently, court decisions and statements 
of authorities on scope of examination involving either of the two pro- 
cedures are authorities for both procedures. 

Federal Rule 26(b) expressly provides, “It is not ground for objection 
that the testimony will be inadmissible at the trial if the testimony sought 
appears reasonably calculated to lead to the discovery of admissible evi- 
dence.” There is no such provision in the Illinois rule. The federal rule 
as originally adopted did not contain this express provision, which was 
added by the 1946 amendment.”® Prior to the amendment, however, most 
of the federal courts had interpreted the rule as permitting discovery for 
leads as to where evidence might be located.?” Illinois in 1956 reached the 
same result, so that discovery is now proper as to leads to what is ad- 
missible at the trial. In Krupp v. Chicago Transit Authority,?® a decision 
rendered after the effective date of the 1955 revision but involving the 
interpretation of the prior provisions, the Illinois Supreme Court held 
that names of witnesses to relevant matters might be obtained by dis- 
covery: “ ‘Discovery before trial’ presupposes a range of relevancy and 


244 Moore, FEDERAL Practice § 26.21, at 1083 (2d ed. 1950). 
25 Int. Rev. Stat. c. 110, § 101.19-11(4) (1959). 

26 4 Moore, FEDERAL PRactTIcE § 26.17, at 1071 (2d ed. 1950). 
274 Moore, Fepera Practice § 26.17, at 1070 (2d ed. 1950). 
28g Ill. 2d 37, 132 N.E.2d 532 (1956). 
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materiality which includes not only what is admissible at the trial, but 
also that which leads to what is admissible at the trial.” 

Rule 19-4(1) expressly provides that the right to examine for leads to 
discovery of admissible evidence includes the right to inquire as to the 
existence and whereabouts of documents and tangible things, and the right 
to inquire as to the identity of persons having knowledge of relevant facts. 
As to the documents and tangible things, assuming that sufficient informa- 
tion has been obtained to designate them, Rule 19-8(1) makes provision for 
compelling the production on discovery deposition of such matters “which 
constitute or contain evidence relating to any of the matters within the 
scope of the examination” permitted by the rules.3° 

Revised section 58 of the act expressly provides that “a party shall 
not be required to furnish the names or addresses of his witnesses.” In 
Hruby v. Chicago Transit Authority 3+ the Illinois Supreme Court held that 
this provision and Rule 19-4(1) are consistent and that the court rule per- 
mits discovery of names of witnesses having knowledge of the occurrence 
or relevant facts, while the statute prohibits compelling the adverse party 
to furnish a list of the witnesses that he expects to call at the trial. 

In determining what is relevant, a broad standard is applied so as to 
permit the fullest possible discovery consistent with individual rights and 
privileges. The test of relevancy is that of relevancy to the subject matter, 
not the narrow test of relevancy to the particular pleadings. In 1957, in 
People ex rel. Terry v. Fisher,33 which is the most recent articulation of the 
Illinois Supreme Court on the matter and where the court held that a 
plaintiff is entitled to obtain information from the defendant as to the 
existence and amount of liability insurance, it was said: 


“Thus, to construe the language of Rule 19-4 ‘related to the merits 
of the matter in litigation’ to refer only to isolated legal concepts such 
as negligence, proximate cause, and damages, divorced from the realities 
of litigation, would not be using this new tool ‘with an understanding 
of its purpose.’ 

“In the light of this approach, we must reject at once as authority 
those cases limiting pretrial discovery to matters admissible in evidence 
... as being contrary to both the terms and intent of the Rule.” * 


In that decision the court further said that it believed it was the in- 
tention of the framers of the 1955 revised rules to give a broader scope to 
the practice of discovery. 


29 Id. at 41, 132 N.E.2d at 535. (Emphasis added.) 

80 Tut, Rev. Stat. c. 110, § 19-8(1) (1959). 

$111 Ill. 2d 255, 142 N.E.2d 81 (1957). 

82 Shaw v. Weisz, 339 Ill. App. 630, 91 N.E.2d 81 (1st Dist. 1950). 
33 12 Ill. 2d 231, 145 N.E.2d 588 (1957). 

% Id. at 236-37, 145 N.E.2d at 592. 
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Matters Held Relevant 


Let us now examine some factual situations, in addition to the one in- 
volved in the Terry case, involving the question of relevancy. 

Shaw v. Weisz * raised the question of whether or not an officer had 
been performing his duties. That question resolved itself largely into one 
of his physical and mental condition. The First District Appellate Court 
of Illinois held it error to deny the plaintiffs the right to examine the officer 
and certain professional witnesses, including doctors, psychiatrists, and 
nurses, as to the nature and extent of his illness, his physical and mental 
condition, and the treatment administered to him. It was further held 
error to deny the plaintiffs discovery of the records, files, or information 
held by the hospitals and sanitaria where the defendant had been treated, 
or within their knowledge or control, concerning his physical or mental 
condition. 

In a suit for damages claiming loss of profits, a federal court held that 
defendant was entitled to discovery of certain books covering the period 
prior to the date of the alleged damages for the reason that the profits for 
the prior period were relevant as the basis upon which the claimed subse- 
quent loss might be computed. In that case the court did not decide whether 
or not copies of statements furnished banks or credit agencies over a period 
of several years would be relevant, but it denied a motion for a blanket 
inspection of them. It gave as its reason that the motion was not confined 
to “designated” documents and suggested that a better procedure would be 
first to learn by other discovery what credit statements and copies had been 
made.*¢ 

In the latter case, the court held that duplicates of plaintiff’s income 
tax returns for the five-year period preceding the time of the alleged dam- 
age were relevant since they reflected plaintiff's income both before and 
after the critical date; that determining that the tax returns were relevant 
for discovery purposes was not a determination of their ultimate admissi- 
bility at the trial; that at the trial, the returns could not be used by the 
defendant as original evidence on the issue of damages in the absence of a 
foundation tying them to the underlying books of account. But the court 
suggested that they might conceivably be admissible as admissions contra- 
dicting certain aspects of the plaintiff's proof and might prove useful to the 
defendant on cross-examination. 

In a suit brought by a post-office employee against a railroad for dam- 
ages for personal injuries, the defendant sought to discover all pay records, 
work records, leaves, vacation or time-off records, sickness and illness rec- 


35 Supra note 32. 
86 Connecticut Importing Co. v. Continental Distilling Corp., 1 F.R.D. 190 (D. 
Conn. 1940). 
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ords, medical reports, and names of doctors who had examined plaintiff, all of 
which were held by the post-office supervisor. A federal court held that these 
records were relevant to the subject matter of the action and reasonably 
might lead to the discovery of admissible evidence. Therefore, the de- 
fendant was entitled to them.37 


Matters Held Not Relevant 


In a malpractice suit, a federal court held that plaintiff was not entitled 
to obtain answers to questions propounded to the defendant osteopath- 
anesthetist about a certain neurological disease which was not in his field. 
It was held that testimony on a specialized medical subject in which the 
defendant had had no academic training and no practical experience was 
neither relevant nor reasonably calculated to lead to the discovery of rele- 
vant evidence.*® 

A federal court has held that it would not require a defendant to answer 
a question relating to its motives in defending an action because they were 
not relevant.®® 

Where a party was sought to be compelled to answer questions as to 
the discussion between the plaintiffs which led to the filing of the suit, as 
to the manner in which the particular plaintiff's participation in the action 
was solicited, and as to the arrangement for attorney’s fees, a federal court 
held such matters not relevant and therefore not subject to discovery.* 

In a suit for personal injuries based upon alleged negligence of the 
defendant, a federal court denied as not relevant plaintiff's request to have 
defendant state the number of years that he had been licensed to drive 
motor vehicles and whether his operator’s license had ever been suspended 
or revoked.* 


Probability of Use in Another Suit 


Sometimes the question has arisen as to whether the information sought 
in the particular suit was improper for the reason that it might or was to 
be used in another suit. A federal court held that if the matter or informa- 
tion was relevant to the suit in which it was sought, then it was not ground 
for refusing an examination that it might be used in some other action or 
proceeding.*? However, if the information sought was not relevant to 
matters in the case where the discovery was attempted, but the information 


87 Morris v. Atchison, Topeka & S.F. Ry., 21 F.R.D. 155 (W.D. Mo. 1957). 

38 Macrina v. Smith, 18 F.R.D. 254 (E.D. Pa. 1955). 

39 Higgins v. Shenango Pottery Co., 12 F.R.D. 510 (W.D. Pa. 1952). 

40 Foremost Promotions, Inc. v. Pabst Brewing Co., 15 F.R.D. 128 (N.D. Ill. 1953). 
*1 Doucette v. Howe, 1 F.R.D. 18 (D. Mass. 1939). 

* De Seversky v. Republic Aviation Corp., 2 F.R.D. 183 (E.D.N.Y. 1941). 























ee ee 


De 


$e EE RLRA BX 


TA SS MAIC 





FALy] DEPOSITIONS 705 


sought would be material and relevant in another action, the discovery 
would have to be sought in the other action. 


Conclusions and Contentions 


There is a split of authority among the federal courts as to whether a 
party may obtain from the adverse party information in the nature of his 
opinions, conclusions, or contentions. In general, as to opinions and con- 
clusions, these cases have dealt with the type of testimony that would be 
objectionable for those reasons at a trial. 

In a suit for damages for personal injuries based upon alleged negli- 
gence, one federal court held that the defendant was not required to answer 
questions asking him to state what, if anything, had been done by him in the 
operation of the motor vehicle to avoid the accident, and to state each and 
every act, or omission to act, on the part of plaintiff which he claimed in 
any way contributed to the accident. Likewise, that same court held that 
the plaintiff was not required to answer questions stating what act or acts 
the defendant did or failed to do that caused the injury. The basis of the 
rulings was that the questions called for the expression of opinions and 
conclusions.** 


However, in another personal injury suit, where there was only a gen- 
eral charge of negligence, a federal court granted a motion by defendant to 
make the complaint more definite and certain by specifying his alleged 
negligence, on the basis that the information could not be obtained by dis- 
covery. In that case the court said: 


“We assume no one will claim defendant in a personal injury action, 
based on negligence, should be forced to trial without knowledge of 
the specific negligence he will be required to meet, provided he take 
reasonable precaution to obtain it. Indeed the decisions which hold a 
motion to make more definite and certain should be overruled, under 
circumstances like those now being considered, are based on the premise 
the defendant is entitled to the information, but that the place to get 
it is in discovery process and not the pleadings. The crux of the ques- 
tion is: Can defendant by discovery process force plaintiff to inform 
him of the negligence relied upon for recovery? 


“Notwithstanding enlargement of the field which can be explored by 
discovery process and the liberality with which the rules on discovery 
should be interpreted, there are certain decisional rules of law which 
remain substantially as they were before adoption of the amendments to 
the Federal Rules of Civil Procedure. It is these cases which bear 
directly upon the question presented by the motion now for ruling. 


48 Campbell v. American Fabrics Co., 2 F.R.D. 204 (E.D.N.Y. 1942). 
*4 Doucette v. Howe, supra note 41. 
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Opinions, and particularly opinions amounting to conclusions of law 
in personal injury actions, as to the negligence on which the plaintiff 
bases its claim, do not lie within the scope of discovery under Rules 
26 to 37.” # 


Later federal court decisions show an opposite trend. Thus, in a 1958 
negligence action, Hamilton v. Baltimore & O.R.R.,** a federal court held 
that plaintiff was entitled to have defendant state what act or acts of con- 
tributory negligence he charged against the plaintiff. The court said: 


“This court is in accord with the more modern view as expressed by 
the most eminent authorities on the Federal Rules of Civil Procedure 
with respect to the problem confronting the court, namely the works 
of Barron and Holtzoff and Professor Moore.” #7 


As to the contention that the plaintiff should be required to use a mo- 
tion for a more definite statement, the court said: 


“The able counsel for defendant are well aware that the Rules do 
not require nor even permit the pleading of evidentiary facts. As they 
well know, gaining such information is afforded by the discovery 
processes under the Rules.” #8 


In 1959, in American Oil Co. v. Pennsylvania Petroleum Prod. Co., 
suit was brought by seller for the price of oil and the buyer-defendant 
counterclaimed for damages claiming that the oil was contaminated. The 
federal court held that the counter-defendant was entitled to have counter- 
plaintiff state whether it denied liability for the correctness of any items 
of invoices annexed to plaintiff's complaint on any grounds except certain 
ones set forth in some special defenses; and in the event that the answer 
was affirmative, it was held that he was entitled to have counter-plaintiff 
identify the items and to state the reasons for such denials of liability or 
correctness. The court said that requiring such answers would serve to 
narrow and clarify the issues in litigation. 

In that case the court also held that counter-defendant was entitled to 
have counter-plaintiff state the manner in which counter-plaintiff was dam- 
aged by reason of the contaminated oil, with amounts assigned to each 
matter, together with a recital of the methods employed in computing such 
amounts. The counter-plaintiff had objected to these questions on the 
ground that they called for opinions. In ruling, the court said: 


“While there is admittedly a split in the authorities, I do not believe 
that an interrogatory is subject to valid objection merely because it 


#5 Bush v. Skidis, 8 F.R.D. 561, 562-63 (E.D. Mo. 1948). 
46 23 F.R.D. 101 (S.D. Ind. 1958). 

47 Id. at 102. 

48 Jd. at 103. 

4923 F.R.D. 680 (D.R.I. 1959). 
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calls for matters of opinion or contention. The real test should be 
-whether or not an answer thereto would serve any substantial purpose, 
either in leading to evidence or in clarifying the issues in the case.” 5° 


In 1959, in B. & S. Drilling Co. v. Halliburton Oil Well Cementing 
Co.,5! a suit in negligence, a federal court held that plaintiff was required 
to state in what respect he contended defendant was negligent; the names 
of employees of defendant who plaintiff contended were negligent; the acts 
and omissions that plaintiff contended constituted negligence; the names 
and addresses or locations of each of the witnesses from whom plaintiff had 
obtained information in answering the questions; and, further, to state 
whether he contended that any of the employees of defendant who were 
present during the operation in question, or prior thereto, had any knowl- 
edge of the alleged condition and, if so, what knowledge plaintiff contended 
such employees possessed and how they came into possession of it. The 
questions were objected to on the basis that they required plaintiff to state 
evidence on which it intended to rely to prove a particular fact. The court 
said: 


“In the opinion of the court plaintiff's objections . . . should be 
denied. Defendant seems to be trying to ascertain what ‘particular 
facts’ plaintiff is seeking to prove, rather than trying to extract a 
résumé of plaintiff’s evidence. Furthermore, while a party may not be 
required to list items of evidence he expects to use or to state what 
witnesses he will call, interrogatories may inquire into the factual or 
evidentiary basis of a party’s allegations and may require the disclosure 
of the names of all persons having knowledge of the facts pertaining 
to the occurrence out of which the action arose. Such interrogatories 
serve the justifiable purpose of narrowing the factual issues to be tried 
from plaintiff’s broad allegations of negligence to specific acts or 
omissions of defendant’s employees on which the issue of negligence 
will be decided.” 5? 


Under both the federal and state rules a defendant should be able to 
compel a plaintiff to state the specific acts of negligence which he charges 
against the defendant. It is believed that this was contemplated by both 
sets of rules, since one of the purposes of both is to clarify and limit the 
issues. Accomplishment of this purpose simplifies the trial and lessens the 
burdens of both the court and the parties at the trial. Obviously, general 
charges of negligence do not contribute toward this achievement. 

However, it is believed that the method contemplated for furnishing 
the information as to the specific acts of negligence is different under the 
two procedures. Under the federal rules, it was not contemplated that 
the plaintiff would or could be compelled to furnish this information in 


50 Id. at 683. 


5124 F.R.D. 1 (S.D. Tex. 1959). 
52 Td. at 3. 
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his pleadings, but that he would be required to furnish it in answer to dis- 
covery, if requested.®* Under the state rules, it was contemplated that the 
plaintiff would be required to furnish this information in the first instance 
in his complaint. If he failed to do so, he would, on motion, be required 
to furnish it by an amendment to his complaint, or, on request, he would 
be required to furnish it in answer to discovery procedure, the defendant 
having the option to select either method. 

It must be remembered that under the federal rules we have notice 
pleading while under the state practice we have factual pleading. Sometimes 
trial judges blindly follow the federal decisions too far in this respect and 
announce that we have notice pleading under state practice. 

In state practice, it is still a purpose of pleadings to limit and define the 
issues. With the broad scope of discovery now available, there is no excuse 
for plaintiff charging negligence in his complaint in general terms. In most 
situations, on motion, the general charges of negligence should be stricken, 
or the plaintiff should be required to make the general charges specific. 
The defendant should not be compelled to resort to discovery procedure 
to obtain this information since it is something that he would seek in almost 
all negligence cases if the plaintiff were not compelled to furnish it in the 
complaint. 


Ora DEPOSITION 


Stipulations, Notice, and Subpoenas for Oral Discovery Depositions 


The procedure for obtaining a discovery deposition, whether by com- 
pulsion or by stipulation, is the same as that for an evidence deposition. In 
both instances, the notice, order, or stipulation should specify whether the 
deposition is to be a discovery or an evidence deposition. In the absence 
of such specification it is a discovery deposition only. 

The pertinent provisions of the act are Rules 19,54 19-3,55 19-6(1),5¢ 
and 19-8(1).57 Rule 19 is important here only in requiring the specification 
as to whether or not the deposition is for discovery or evidence. It further 
provides that if both discovery and evidence depositions are desired of the 
same witness, they shall be taken separately, unless the parties stipulate 
otherwise or the court orders otherwise upon notice and motion. 


Stipulations 


Rule 19-3 provides for stipulations for the taking of discovery deposi- 
tions and reads: “If the parties so stipulate, depositions may be taken before 
any person, at any time or place, for any purpose, and in any manner.” 


58 Official Form 9, Appendix to Forms, Fep. R. Civ. P.; Fep. R. Crv. P. 84. 
54 Tiy. Rev. Stat. c. 110, § 101.19 (1959). 

55 Jd. § 101.19-3. 

56 Jd. § 101.19-6(1). 
57 71d, § 101.19-8(1). 
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The federal rule differs in that it expressly provides that a stipulation 
regarding the taking of depositions must be in writing.5* It will be noted 
that Rule 19 relates only to waiving the formalities for the “taking” of the 
deposition. Usually, the stipulation also covers the matter of waiving the 
submission of the deposition to the witness for examination and his signing 
it. These matters may be waived under the provisions of Rule 19-6(4).5® 
While in state courts the stipulation is ordinarily not in writing and is 
merely orally dictated into the discovery deposition record, it is suggested 
that the better practice would be to have a signed stipulation in writing. 
Sometimes a dispute arises as to the accuracy of the record in showing the 
oral stipulation, and it may be difficult to resolve such a dispute. It might 
then become a question for the trier of facts. 

It must be kept in mind that where the deponent is not a party, the 
witness also must join in the stipulation as to his appearance and the sub- 
mission of the deposition to him for examination. 


Service and Use of Notice 
Rule 19-6(1) provides for the notice of the examination: 


“A party desiring to take the deposition of any person upon oral 
examination shall serve notice in writing a reasonable time in advance 
on the other parties. The notice shall state the name or descriptive title 
of the officer before whom the deposition is to be taken, the time and 
place for taking the deposition, the name and address of each person to 
be examined, if known, or, if the name is not known, a general descrip- 
tion sufficient to identify him or the particular class or group to which 
he belongs, and whether the deposition is for purposes of discovery or 
for use in evidence. On motion of any party upon whom the notice is 
served, the court may for cause shown extend or shorten the time.” 


The provisions of Federal Rule 30(a) are substantially the same except 
that they do not require the stating of the name or descriptive title of the 
officer before whom the deposition is to be taken, and they make no pro- 
vision for specifying whether the purpose is for discovery or for use in 
evidence.*° They make no distinction as to the purpose for which they are 
taken. 

Rule 19-8(1) provides the procedure for compelling the appearance of 
the deponent in an action pending in Illinois: 


“The clerk of the trial court shall issue subpoenas on request. The 
subpoena may command the person to whom it is directed to produce 
documents or tangible things which constitute or contain evidence 
relating to any of the matters within the scope of the examination per- 


58Fep, R. Civ. P. 29. 
59 Itt. Rev. Stat. c. 110, § 101.19-6(4) (1959). 
60 Fep. R. Civ. P. 30(a). 
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mitted by these rules. Service on a party of notice of the taking of the 
deposition of the party or of an officer or agent of the party is sufficient 
to require the appearance of the deponent, and no subpoena is neces- 
sary. The notice may require the person to whom it is directed to 
produce documents or tangible things as in the case of a subpoena.” 


Most oral discovery depositions are taken on the basis of stipulations. 
However, in case of a recalcitrant witness or party, a minor witness, or one 
whose testimony may be within the area or border zone area of a legally 
or morally confidential or privileged relationship, or in some manner em- 
barrassing, it may be necessary to resort to compulsory process. 

If a party desires to compel the attendance of another party for the 
purpose of taking his deposition, the procedure is simple. It is only neces- 
sary to serve a notice upon the party, and upon all other parties, that his 
deposition will be taken before a designated officer at a certain time and 
place. No subpoena need be served upon such party-witness, nor, if it is de- 
sired that such party-witness produce documents or tangible things at the 
deposition, is it necessary to serve a subpoena duces tecum upon him. All 
that is required is to state in the notice a description of the documents or 
tangible things required to be produced. 

Likewise, where the deposition of an officer or agent of a party is de- 
sired, service of such notice upon the party is sufficient. Again, service of a 
subpoena or subpoena duces tecum is not required. Rule 19-8(1) makes this 
clear. However, the rules do not make clear the consequences of the failure 
of the officer or agent to appear pursuant to the mere service of such notice. 
Does the court in that situation have sufficient jurisdiction of the officer or 
agent to compel his attendance and to apply sanctions against him if he 
fails to appear? There is both a legislative and judicial trend toward ex- 
panding the concept of sufficiency of jurisdiction of the person, but it is 
doubtful that constitutional barriers would permit a court to go this far. 

It is believed that in such a situation the deposition of the officer or 
agent is that of the “party.” The basis for so concluding is this: Sanctions 
cannot be applied against the officer or agent for his failure to appear be- 
cause the court is without jurisdiction of his person. Undoubtedly, it was 
the intention of the framers of the rules that there be some form of com- 
pulsion for attendance. Presumably, the party ordinarily has sufficient con- 
trol over its officer or agent to compel his attendance. Consequently, sanc- 
tions ordinarily may be applied against the “party” under the provisions of 
Rule 19-12(3) for the failure of the officer or agent to appear pursuant to 
such notice.*! The non-appearance of the officer or agent is the non- 
appearance of the “party.” 

It is believed that whether or not the deposition of the officer or agent 
is that of the “party” depends entirely upon the form of the notice or 


* Tut, Rev. Srat. c. 110, § 101.19-12(3) (1959). 
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stipulation. If it provides that the deposition of the party will be taken 
through the officer or agent, the deposition is that of the party. If it merely 
provides that the deposition of the named individual will be taken, regard- 
less of whether or not he is described as an officer or agent, the deposition 
is that of the witness only. In the latter event, it would be necessary to 
serve a subpoena or subpoena duces tecum upon the officer or agent. 

This conclusion suggests three different procedures that may be em- 
ployed in taking the deposition of an officer or agent. In the first and 
usual situation, notice would be served upon the party that its deposition 
would be taken through the designated officer or agent. No subpoena 
would be served upon the witness. The deposition would be that of the 
party. 

In the second situation, notice would be served upon the party that its 
deposition would be taken through the designated officer or agent and, in 
addition, a subpoena would be served upon the officer or agent. This pro- 
cedure would be useful in the situation where doubt existed whether the 
party could produce the witness, or where it was felt that the party would 
not cooperate in doing so. Here again the deposition would be that of the 
party, but sanctions could also be imposed against the witness for his failure 
to appear. 

In the third situation, the notice would state that the deposition of the 
named individual would be taken. It would not matter whether or not he 
was described as an officer or agent. A subpoena or subpoena duces tecum 
would be served upon him. In that situation, the deposition would be that 
of the witness only. This would apply where a party would wish to take 
the discovery deposition of its own officer or agent without being bound 
by the answers as admissions. 

In taking the deposition of an officer or agent upon mere notice to the 
party, is the deposition to be considered as that of the party? The federal 
courts have so concluded; for sanctions can be applied against the party 
for failure of the “officer” or “managing agent” to appear pursuant to such 
notice.*2 The federal rule as to sanctions differs from the state rule in that 
it provides for sanctions against the “party” for wilful failure of the “party 
or officer or managing agent of a party” to appear after such notice.** The 
same result would be reached under Rule 19-8(1) by construing the word 
“party” as including a party by its officer or agent. 

In federal practice, where the deposition of a party is sought through 
an officer or managing agent, the notice usually states that the deposition of 
the party will be taken through a designated officer or managing agent.** 


62 Fay v. United States, 22 F.R.D. 28 (E.D.N.Y. 1958); Rubin v. General Tire & 
Rubber Co., 18 F.R.D. 51 (S.D.N.Y. 1955). 
63 Fep, R. Civ. P. 37(d). 
6 7 CycLopepIA OF FEDERAL Procepure § 25.238 (3d ed. 1951). 
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Whose depositions may be taken as officers or agents of a party by 
mere service of notice upon the party? Clearly, the witness must be an 
officer or agent at the time of the taking of the deposition. An ordinary 
director of the usual corporation,® a stockholder,®? or an ordinary em- 
ployee ®* of a party would not be included. A federal court has held that 
an officer whose deposition is being taken pursuant to notice to the corpora- 
tion may be examined on any and all relevant matters regardless of whether 
knowledge was obtained through the corporate connection or otherwise.® 

Rule 19-6(1) requires the notice to state the name and address, if 
known, of each person to be examined, or, if the name is not known, a 
general description sufficient to identify him or the particular class or group 
to which he belongs. Questions as to the sufficiency of description of the 
deponent have frequently arisen in federal courts where the deposition of 
a corporation is sought through its officers or managing agents and the one 
seeking the deposition is uncertain as to which officers or agents have the 
information. It is generally agreed in such cases that a fairly definite de- 
scription such as “the president,” “the treasurer,” or “the secretary” is 
sufficient to identify the particular person in question. There is a conflict 
as to the sufficiency of a notice that calls for “such officers or employees” 
of a corporation “as may have knowledge of the facts.” The majority of 
the courts hold the latter description insufficient.” In Shankman v. Nortb- 
west Air Lines," the federal court held as insufficient the description “such 
other officers and employees familiar with the matters involved in this 
action” but suggested the following procedure: 


“Where, as in this case, the parties are regrettably unable or unwill- 
ing to arrive at a mutual agreement as to who should be examined, 
there seems to be a fairly uniform practice for one party to serve a 
blanket notice to examine all the officers of a corporate defendant 
which is countered by an application for relief under Rule 30(b). The 
burden is then cast upon the court to order as justice requires.” 7 


Rule 19-6(1) requires the notice to state the name or descriptive title 
of the officer before whom the deposition is to be taken. Apparently, it 


65 Cohen v. Pennsylvania R.R., 30 F. Supp. 419 (S.D.N.Y. 1939). 


66 Bernstein v. N. V. Nederlandsche-Amerikaansche Stoomvaart-Maatschappij, 
15 F.R.D. 37 (S.D.N.Y. 1953); Campbell v. General Motors Corp., 13 F.R.D. 331 
(S.D.N.Y. 1952). 


67 Comercio E. Industria Continental v. Dresser Indus., 19 F.R.D. 265 (S.D.N.Y. 
1956). 
68 Williams v. Lehigh Valley R.R., 19 F.R.D. 285 (S.D.N.Y. 1956). 


6° Banco Nacional De Credito v. Bank of America N.T.&S.A., 11 F.R.D. 497 
(N.D. Cal. 1951). 


704 Moore, FEDERAL Practice 4 30.03, at 2019 (2d ed. 1950). 
7 Shankman v. Northwest Air Lines, Inc., 18 F.R.D. 436 (S.D.N.Y. 1955). 
131d. at 437. 
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would not be sufficient to describe such officer as “a notary public” without 
‘giving his name, since that description would not refer to any particular 
officer. However, probably it would be sufficient to describe the officer as 
“the circuit clerk” or “the county clerk” of a certain county since only one 
person would answer the description. Under the federal rule, it is not neces- 
sary to state or designate the name or to describe the person before whom 
the deposition is to be taken, but as a matter of practice, where the one 
taking the deposition knows who the officer will be, it is advisable to desig- 
nate him in the notice by name and descriptive title along with the addi- 
tional phrase “or before some other officer authorized by law to take 
depositions.” 7° In favor of the federal rule is the elimination of the problem 
that may arise where the deposition is to be taken at a place some distance 
from where the suit is pending, and the designated officer is not available 
upon arrival. Under the federal rule, the party taking the deposition can 
promptly obtain some other officer authorized by law to take the deposition 
and thus avoid the possible dispute that might arise under the state rule. 


Use of Subpoena 


In the event that the deposition of a witness other than a party or officer 
or agent of the party is desired, then, in addition to serving notice under 
Rule 19-6(1) upon all the parties, Rule 19-8(1) provides for the issuance 
by the clerk of the court, upon request, of a subpoena or a subpoena duces 
tecum, as the case may be, for service upon the witness. 

It is not clear from reading the rule as to whether the notice is required 
to be served upon the parties before the issuance of the subpoena, or 
whether the subpoena is required to be issued and served upon the witness 
before the service of the notice upon the parties. Perhaps the order of doing 
the two is immaterial. The federal rule expressly requires proof of service 
of the notice upon the parties to be filed as authorization for the clerk to 
issue a subpoena for the persons named or described in the notice.7* Under 
that rule, a subpoena issued without prior service of the requested notice 
is void.” 


Time of Deposition 
When may the deposition be taken and how much notice must be 
given? Rule 19-1 7 provides when a deposition may be taken: 


“The deposition of any person may be taken without leave of court 
at any time after the commencement of the action except that leave 


78 4 Moore, Feperat Practice § 30.03, at 2017 (2d ed. 1950). 
14 Fep. R. Civ. P. 45(d) (1). 

™ Srybnik v. Epstein, 13 F.R.D. 248 (S.D.N.Y. 1952). 
Ip, Rev. Stat. c. 110, § 101.19-1 (1959). 
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must be obtained if the deposition is to be taken prior to the time all 
defendants have appeared or are required to appear.” 


The federal rule is different and provides that the deposition may be 
taken after commencement of the action without leave of court, except 
that leave must be obtained if the “notice of taking” is served by the 
plaintiff within twenty days after the commencement of the action.”” 

The provisions of both the state and federal rules are important where 
the opportunity to take the first deposition is considered an advantage. 
Under the federal rule, the defendant ordinarily has this advantage because 
he can serve his notice of deposition with his first pleading. The defendant 
probably has this same advantage under the state rule. However, it is not 
clear that the plaintiff may not serve “notice of taking” a deposition at a 
time prior to the time that all defendants are required to appear, as long 
as in the notice he fixes the time for taking the deposition subsequent to the 
time when all defendants are required to appear. These questions become 
important because of the order of examination. The federal courts hold that 
ordinarily depositions will be taken in the order in which they were de- 
manded, regardless of the dates specified in the notices. Thus, if the de- 
fendant gives notice first, he is entitled to have his examination first, and 
the plaintiff must follow. However, this is not an inflexible rule, and it may 
be varied in particular cases.78 

Does the plaintiff have the right to take the deposition of a defendant 
who has made a limited appearance and has questioned the jurisdiction of 
the court over his person? If the defendant’s position is sound, he has not 
appeared and is not yet required to appear. The hurdle as to the time 
element can be overcome by either construing the word “appear” to in- 
clude a limited appearance, or by plaintiff obtaining leave of court to take 
the deposition. The real question is whether the defendant is amenable to 
the jurisdiction of the court for any discovery deposition purposes. The 
federal courts in that situation have generally held that depositions may be 
taken relating to the jurisdictional question, but that inquiry into general 
matters must await determination of jurisdiction.”® 

Both state and federal rules require the giving of “reasonable notice” 
of the taking of the deposition.8° What constitutes “reasonable notice” is 
a question for the court to determine and depends upon the facts and 
circumstances, including the distance between the place of taking the 
deposition and the place at which the court in which the action is pending 


™ Fep. R. Crv. P. 26(a). 
784 Moore, Feperat Practice § 26.13, at 1058-59 (2d ed. 1950). 


7 Chero v. Compania Maritima Hari Ltda. Panama, 15 F.R.D. 110 (S.D.N.Y. 1953); 
Silk v. Sieling, 7 F.R.D. 576 (E.D. Pa. 1947); 4 Moore, Feperat Practice § 26.09, at 
1046-47 (2d ed. 1950). 
8 Trp. Rev. Stat. c. 110, § 101.19-6(1) (1959); Fep. R. Civ. P. 30(a). 
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is held. Under the federal rule, Professor Moore has suggested that five 
days would ordinarily be reasonable notice, although a lesser time might 
be reasonable when the deposition is to be taken at the place where the 
action is pending; and that one additional day be given for each 300 miles 
of travel between the place of taking the deposition and the court.8! Where 
counsel for both sides were in a foreign country engaged in the taking of 
depositions, a federal court held that under the circumstances a notice of 
one day was reasonable.®? 


Place of Examination 


The notice must state the place for the taking of the deposition. Rule 
19-8 (3) ®* provides for the place of examination as follows: 


“A deponent may be required to attend an examination only in the 
county wherein he resides or is employed or transacts his business in 
person, or at any other convenient place that is fixed by an order of 
court. The court may, however, in its discretion, order a nonresident 
plaintiff or an officer or managing agent thereof, in an action pending 
in this State, to appear at a designated place in this State or elsewhere 
for the purpose of having his deposition taken, upon any terms and con- 
ditions that may be just, including payment by defendant of the reason- 
able travel expenses of the deponent.” 


There are no Illinois decisions interpreting this rule. The first sentence 
applies to deponents in general. The second sentence applies to nonresident 
parties plaintiff. As to the first sentence, in addition to the places provided 
for taking depositions, it also provides that they may be taken at “any other 
convenient place that is fixed by an order of court.” There is no provision 
for the court to allow reasonable travel expenses against either party in 
connection with fixing such other place. The second sentence, in expressly 
providing that a nonresident plaintiff or officer or managing agent thereof 
may be compelled by court order to appear in this state for his deposition, 
leaves the inference that a nonresident defendant cannot be compelled to 
do so. It is submitted that since the plaintiff selects the forum, justice and 
fairness would ordinarily dictate that he be required to appear at that place 
for his deposition, and that this rule should apply not only to nonresidents 
but to resident plaintiffs as well. The distance from the northern to the 
southern boundary of Illinois is great. It would be an unjust hardship upon 
a defendant sued at his residence at Cairo to be required to travel to Chi- 
cago to take the discovery deposition of a plaintiff residing there. It is true 
that the court has some discretion in fixing a more convenient place, but a 
defendant should have an absolute right to take the plaintiff’s deposition in 


814 Moore, FEDERAL Practice § 30.03, at 2015 (2d ed. 1950). 
82 Radio Corp. of America v. Rauland Corp., 21 F.R.D. 113 (N.D. Ill. 1957). 
88 Ir. Rev. Stat. c. 110, § 101.19-8(3) (1959). 
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the forum selected by the plaintiff unless the court for exceptional reasons 
finds that it should be taken elsewhere. The court referred to in Rule 
19-8(3) which may fix the place of taking the deposition is, of course, the 
court in which the action is pending.®* 

Under the federal rules, the question has arisen as to whether or not 
the deposition may properly be taken in the office of the attorney for the 
party requesting it. The courts have held both ways on the question.® 
There may be special circumstances where the taking of the deposition at 
such a place would be improper. It is suggested that the attorney taking 
the deposition should never insist upon it being done at his office if the 
attorney for the adverse party objects. 


Record of Examination 


Rule 19-6(2) ® provides for the record of the examination as follows: 


“The officer before whom the deposition is to be taken shall put the 
witness on oath and shall personally, or by some one acting under his 
direction and in his presence, record the testimony of the witness. The 
testimony shall be taken stenographically or mechanically, unless the 
parties agree otherwise, and transcribed at the request of any party. 
Objections made at the time of the examination to the qualifications 
of the officer taking the deposition, or to the manner of taking it, or to 
the evidence presented, or to the conduct of any person, and any other 
objection to the proceedings, shall be noted by the officer upon the 
deposition. Evidence objected to shall be taken subject to the objection. 
In lieu of participating in the oral examination, parties served with 
notice of taking a deposition may transmit written questions to the 
officer, who shall propound them to the witness and record the answers 
verbatim.” 


The provisions of this rule are substantially the same as those of 
Federal Rule 30(c) ®? except that the latter provides only for the testimony 
to be taken “stenographically,” while the Illinois rule provides that it may 
be taken either “stenographically” or “mechanically” unless the parties agree 
otherwise. The federal rule provides that the testimony shall be transcribed 
“unless the parties agree otherwise,” while the Illinois rule provides that 
it shall be transcribed “at the request of any party.” 

The officer is required to note upon the deposition any and all objec- 
tions made by any of the parties at the time of the examination, including 
objections to the conduct of any person. The latter might be important 


% Historical and Practice Notes, Inu. Stat. ANN. c. 110, § 101.19(8) (Smith-Hurd 
1956). 
857 CycLopEDIA OF FEDERAL Procepure § 25.259 (3d ed. 1951). 
% Inr. Rev. Stat. c. 110, § 101.19-6(2) (1959). 
87 Fep. R. Civ. P. 30(c). 
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as a basis for a protective order under Rule 19-6(3). The provision that 
evidence objected to shall be taken subject to the objection ordinarily 
applies only where the witness answers the question. Ordinarily, in the 
taking of discovery depositions upon objection, the witness refuses to 
answer the question upon advice of his attorney. 

Rule 19-6(4) and 19-6(5)(a) to (c) 88 cover the requirements for the 
completion of the deposition where a party has requested that it be tran- 
scribed. After its transcription, it must then be submitted to the witness 
for examination and read to or by him unless this is waived by the “de- 
ponent” and by the “parties.” The deponent may require any changes 
that he desires, either in the form or substance of his deposition, and the 
officer is required to enter the changes on the deposition with a statement 
by the witness giving the reasons for making them. The examination and 
reading of the transcribed deposition generally requires another meeting of 
the parties, the witness, and the officer.*® Consequently, waiver of sub- 
mission and reading of the deposition may be a great convenience. 

The right of the witness to have the officer change the deposition seems 
to be an absolute one.® A federal court held that where the changes were 
substantial, amounting to a repudiation of vital testimony, the deposition 
would be considered as unfinished and the witness would be required to 
appear for further examination in regard to the changed matters.®! Both 
the original and the changed testimony will appear in the deposition along 
with the reasons given by the deponent for making the changes.®? Although 
not mentioned in the rule, it would seem that it would be necessary that 
the witness again be put under oath by the officer at the time the deposition 
is submitted to him for examination. The witness would then be required 
to state under oath that he has read the deposition, or that it has been read 
to him, and that he does not desire to make any changes, or, alternatively 
that he wishes to do so, and the respects in which he desires the changes to 
be made and the reasons therefor. It would not seem proper to allow the 
witness to be examined or suggestions made to him by any party or attorney. 
To permit otherwise would constitute the taking of a further deposition. 

The deposition must be signed by the witness unless the “parties” waive 
the signing or unless the witness is ill, cannot be found, or refuses to sign; 
if it is not signed, the officer must state the fact of the waiver in his certifi- 
cate, or the fact of illness, absence, or refusal to sign. In the event the 
witness refuses to sign, the reason, if any, must be given; the deposition 


88 Ipr. Rev. Stat. c. 110, §§ 101.19-6(4),(5) (a)—(c) (1959). 

89 4 Moore, FEDERAL Practice § 30.20, at 2055 (2d ed. 1950). 

9 De Seversky v. Republic Aviation Corp., 2 F.R.D. 113 (E.D.N.Y. 1941); Har- 
rison v. Thackaberry, 248 Ill. 512, 94 N.E. 172 (1911). 
®1 De Seversky v. Republic Aviation Corp., supra note 90. 
924 Moore, FeperaL Practice § 30.20, at 2053 (2d ed. 1950). 
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may then be used as fully as though signed unless on a motion to suppress 
the court holds the reasons given for the refusal require the rejection of 
the deposition in whole or in part.® 

The officer is next required to certify on the deposition that the de- 
ponent was duly sworn by him and that the deposition is a true record of 
the testimony given. “At the request of any party,” in the case of a dis- 
covery deposition, the officer must then securely seal the deposition, to- 
gether with all exhibits, in an envelope indorsed with the title of the action 
and marked showing whose depositions are enclosed, and promptly file it 
or send it by registered mail to the clerk for filing. A deposition so certified 
or filed requires no further proof of authenticity.°* However, the party 
causing the deposition to be filed is required promptly to serve notice of the 
filing on the other parties.® Frequently, the parties waive the filing and 
stipulate that the officer’s certificate to the transcript shall suffice as to the 
authenticity for its use at trial. A good suggested form of the officer’s 
certificate appears in Moore’s Federal Practice.®® 

Rule 19-6 makes provisions as to who shall pay the fees and charges 
of the witnesses, the officer, and the stenographer, and provides that upon 
payment of reasonable charges therefor, the officer is required to furnish 
a copy to any “party or deponent.” %7 

Immediately upon receiving the deposition the clerk should open it 
and make it available for inspection, for absent a prior court order to the 
contrary, the deposition is deemed published upon its being filed.®* This 
is implied by the provision of Rule 19-5(2) that the court may, on motion 
seasonably made by any party or the witness and for good cause, order that 
after being sealed the deposition be opened only by order of court. Rule 
30(b) of the federal rules contains a similar provision.®® 


Objections To Taking and To Use of Deposition 


Rule 19-9, in general, relates to the various phases of the objection. 
Errors and irregularities in notice of taking the deposition are waived un- 
less “written objection” is promptly served upon the party giving the 
notice. Objections to the qualifications of the officer before whom it is 
taken are waived unless made before the deposition begins or as soon there- 
after as the lack of qualification becomes known or could have been dis- 
covered by reasonable diligence. 


93 Int. Rev. Stat. c. 110, § 101.19-6(4) (1959). 

% Id. § 101.19-6(5) (a). 

% Jd. § 101.19-6(5) (b). 

964 Moore, Feperat Practice 4 30.21, at 2056-58 (2d ed. 1950). 
Tui. Rev. Stat. c. 110, § 101.19-6(5)(c) (1959). 

984 Moore, Feperat Practice § 30.22, at 2059 (2d ed. 1950). 
 Fep. R. Civ. P. 30(b). 
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Grounds of objection to the competency of the witness or admissibility 
of- testimony which might have been corrected if presented at the time of 
the deposition are waived by failure to make them then, but otherwise such 
objections may be made when the testimony is offered in evidence. This 
provision of the rule does not have much practical importance insofar as 
discovery depositions are concerned.’ 

Objections to the form of a question or answer, to errors and irregu- 
larities in taking the deposition, in the oath or affirmation, or in the conduct 
of any person, and to errors and irregularities of any kind which might 
have been corrected if objection had been made promptly, are waived 
unless objection is made at the time of taking the deposition.1°! A motion 
to suppress is unnecessary to preserve an objection seasonably made, and 
any party may, but need not, on notice and motion obtain a ruling by the 
court on the objections in advance of trial. 

However, errors or irregularities in the manner in which the testimony 
is transcribed, or the deposition prepared, signed, certified, sealed, endorsed, 
transmitted, filed, or otherwise dealt with by the officer, are waived unless 
a “motion to suppress the deposition or some part thereof” is made with 
reasonable promptness after the defect is, or with due diligence might have 
been, ascertained. As to the requirement that the motion to suppress be 
made with reasonable promptness after the defect is, or with due diligence 
might have been ascertained, it should be remembered that the deposition 
is published and available for inspection at the time it is filed with the 
clerk unless the court has ordered otherwise. 

Where in the course of taking a deposition it is objected by a party 
that an examination is being conducted in bad faith or in a manner that 
unreasonably annoys, embarrasses, or oppresses the deponent or party, such 
party can cause the deposition to be suspended immediately for the time 
necessary for him to obtain a court order on the matter. The rule makes 
it mandatory that the officer in such event suspend the deposition.’ 

If a party or deponent refuses to answer any question propounded upon 
oral examination, the examination shall be completed on other matters or 
adjourned, as the proponent of the question may prefer. Thereafter, on 
notice to all persons affected thereby, he may move the court for an order 
compelling an answer. It will be noted that it is optional with the pro- 
ponent of the question whetiier the deposition be adjourned at the time 
of the refusal. If he asks that it be adjourned, the officer must comply.?” 


100 Tr1, Rev. Stat. c. 110, § 101.19-9(3) (a) (1959). 
101 JZ, § 101.19-9(3) (b). 

102 JJ. § 101.19-9(3) (d). 

108 JJ. § 101.19-9(4). 

10¢ Int. Rev. Stat. c. 110, § 101.19-6(3) (1959). 
105 JJ, § 101.19-12(1). 
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DEPOSITIONS ON WRITTEN QUESTIONS 


This method is little used for discovery purposes, The provisions for 
it appear in Rule 19-7; 1% 


“A party desiring to take the deposition of any person upon written 
questions shall serve them upon the other parties with a notice stating 
the name and address of the . . . officer before whom the deposition is 
to be taken. Within 10 days thereafter a party so served may likewise 
serve cross questions. Within 5 days after being served with cross 
questions a party may likewise serve redirect questions. Within 3 days 
after being served with redirect questions, a party may likewise serve 
recross questions. 

“The party at whose instance the deposition is taken shall transmit 
a copy of the notice and copies of the initial and subsequent questions 
served to the officer designated in the notice who shall proceed 
promptly, in the manner provided by Rule 19-6(2), (4) and (5) to 
take the testimony of the deponent in response to the questions and to 
prepare, certify, and file or mail the deposition, attaching thereto the 
copy of the notice and the questions received by him. No party, at- 
torney, or person interested in the event of the action shall be present 
during the taking of the deposition or dictate, write or draw up any 
answer to the questions. 

“The party causing a deposition to be filed shall promptly serve 
notice thereof on the other parties.” 


The main disadvantage of this type examination is that it is rather 
impersonal. The examiner sacrifices the advantages of confronting the wit- 
ness, and the examiner is not in a position to follow through with further 
questioning to clarify answers given by the witness. Also, the witness may 
have an opportunity to plan his answers prior to the deposition if in some 
manner he has gained access to the questions. 
It is considered improper for an attorney upon whom written inter- 
rogatories are served for the taking of a deposition, to show them to the 
prospective deponent, whether an adverse party or a mere witness, in ad- 
vance of the taking of the deposition.’ Also, it is generally considered 
improper practice for the party taking the deposition to show the inter- 
rogatories and cross interrogatories to the prospective deponent in advance 
of the taking of the deposition.1 
Witnesses as well as parties may be examined on written discovery 
deposition. To this extent, it has an advantage over written interrogatories 
since the latter can be served only upon parties. 
The framers of the rules have in their terminology wisely referred to 


106 JJ. § 101.19-7. 
107 4 Moore, FepeRAL Practice § 31.02, at 2153 (2d ed. 1950). 
108 [ bid. 














FAL] DEPOSITIONS 721 


the written deposition as “written questions” and the interrogatories to be 
served upon parties as “written interrogatories.” 1° The federal rule uses 
the word “interrogatories” for both situations, which causes some con- 
fusion.11° 

The rule specifically provides that no party, attorney, or person inter- 
ested in the action shall be present during the deposition or dictate, write, 
or draw up any answers to the questions." 

Rule 19-9(c) provides that objections to the form of written questions 
are waived unless served in writing upon the party propounding them 
within the time allowed for serving succeeding questions and, in the case 
of the last questions authorized, within three days after service thereof.1!? 


ErFrect oF TAKING DEPOSITION 


Waiver of Incompetency 


The incompetency of a witness under the dead man statute is not 
waived at the trial by the prior taking of the discovery deposition of the 
witness. The mere taking of the discovery deposition is not tantamount to 
the deponent being “called as a witness” by the adverse party. The First 
District Court of Appeals of Illinois so held in 1953 in Pink v. Dempsey.4'8 
In that case, the deposition had not been filed, offered, or put in evidence. 

In 1948, in Wasserman v. Daar,!'* an interpretation of the Illinois dead 
man statute was involved in a federal court and a like result was reached. 
There a deposition had been taken under the federal rules but not filed. 
In that case the plaintiff had called the incompetent defendant-witness as 
an adverse witness and had limited his examination to a particular matter. 
As to that matter, he used the discovery deposition to impeach and contra- 
dict the witness. Later, the trial court on defendant’s case permitted the 
defendant witness to testify generally on the theory that by the adverse 
examination and the taking of the deposition of the witness, his incompe- 
tency had been waived generally. The court of appeals reversed the trial 
court, holding that incompetency had been waived only as to those matters 
concerning which he testified as an adverse party. Among other things, 
the reviewing court in so ruling said that Federal Rule 26(f), which pro- 
vides, “A party shall not be deemed to make a person his own witness for 
any purpose by taking his deposition,” 14° made it clear that the incompe- 
tency had not been waived. 


109 Irn, Rev. Srat. c. 110, §§ 101.19-7, .19-11 (1959). 
110 Fep, R. Civ. P. 31, 37. 

111 Trp, Rev. Srat. c. 110, § 101.19-7(2) (1959). 

112 Jd, § 101.19-9(3) (c). 

113 350 Ill. App. 405, 113 N.E.2d 334 (1st Dist. 1953). 
11411 Fep. Rues Serv. 26f.1, Case 1 (7th Cir. 1948). 
115 Fep. R. Crv. P. 26(f). 
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Since the Pink case, Illinois has adopted a similar provision in revised 
Rule 20,4%° which now affords an additional basis for holding that the 
incompetency is not waived by the mere taking of the discovery deposi- 
tion. The filing of the deposition would not change the situation since 
by the filing the party still does not make the deponent his own witness. 


Making Witness One’s Own 
Rule 20 provides: 


“A party does not make a person his own witness for any purpose 
by taking his deposition. The use or reading in evidence of any part 
of a deposition for any purpose other than that of impeaching or 
proving an admission by the deponent makes the deponent the witness 
of the party using or reading the deposition, but only to the same 
extent as if the deponent were testifying in person, and subject to the 
provisions of section 60 of the Civil Practice Act. At the trial or 
hearing any party may rebut any relevant evidence contained in a 
deposition whether introduced by him or by any other party. No dis- 
closure of any matter obtained by discovery is conclusive but may be 
contradicted by other testimony or evidence.” 


Section 60 of the Civil Practice Act,!7 referred to in the rule, is as 
follows: 


“Upon the trial of any case any party thereto or any person for 
whose immediate benefit the action is prosecuted or defended, or the 
officers, directors, managing agents or foreman of any party to the 
action, may be called and examined as if under cross-examination at 
the instance of any adverse party. The party calling for the examina- 
tion is not concluded thereby but may rebut the testimony thus given 
by countertestimony and may impeach the witness by proof of prior 
inconsistent statements.” 


Rule 20 is substantially the same as Federal Rule 26(f). Rule 20 makes 
it clear that by merely taking a discovery deposition a party does not 
thereby impose restrictions upon himself with reference to his deponent 
at the actual trial. He does not make the deponent his own witness by 
merely taking his discovery deposition, by merely using the deposition 
for impeachment or by proving an admission of the deponent. A dis- 
covery deposition can only be used for the purpose of (1) impeaching a 
witness, (2) proving an admission against a party, or (3) showing the 
testimony, where admissible, as an exception to the hearsay rule.41® Conse- 
quently, where a discovery deposition is properly used for either or both 
of the first two purposes, the one using it does not make the witness his 
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own. As to the third purpose, which arises only rarely, it seems that the 
party using it would make the witness his own. 

Suppose that without objection a party in using a discovery deposition 
goes beyond the scope of proper use for impeachment or admissions? To 
that extent, at least, such party probably makes the witness his own. If by 
chance a discovery deposition is used by the party for purposes beyond 
impeachment or proving admissions, and the witness is an adverse party 
or falls within a certain class of representatives of the party, then section 
60 of the act applies as to the witness. In any event, regardless of whether 
or not the witness becomes such party’s own, the rule provides that any 
relevant evidence may be rebutted regardless of which party introduces 
the deposition. 


Use or DEPOSITION 


Informational 


As a practical matter a discovery deposition may be used in prepara- 
tion for trial for informational purposes to obtain leads to evidence that 
may be admissible at the trial. It may be valuable for furnishing factual 
information to be used as the basis for cross-examination without any 
reference to the deposition in the trial record. 


On Trial 
Rule 19-10 defines and limits the uses of a discovery deposition: 


“(1) In General. 

Any part or all of a deposition, so far as admissible under the rules 
of evidence, may be used against any party who was present or repre- 
sented at the taking of the deposition or on whom due notice thereof 
was served, in accordance with any of the following provisions. 

“(2) Discovery Depositions. 

Discovery depositions may be used only (a) for the purpose of im- 
peaching the testimony of deponent as a witness in the same manner 
and to the same extent as an inconsistent statement made by a witness; 
or (b) as an admission made by a party or by an officer or agent of 
a party in the same manner and to the same extent as any other ad- 
mission made by that person; or (c) if otherwise admissible as an 
exception to the hearsay rule. 

“ 


“(4) Partial Use. 

If only part of a deposition is read or used at the trial by a party, any 
other party may at that time read or use or require him to read any 
other part of the deposition which ought in fairness to be considered 
in connection with the part read or used.” 119 


119 Jd, §§ 101.19-10(1),(2),(4). 
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Another provision of this rule prescribes the permissible uses of an 
evidence deposition and, among others, provides that it can be used for 
any purpose that a discovery deposition may be used.!° 

Subsection (1) of this rule makes it clear that under the circumstances 
set out therein, any party, and not merely the party taking the deposition, 
may use the deposition or any part of it. This provision is very similar to 
the provision of Federal Rule 26(d).!24 In discussing the latter rule, Pro- 
fessor Moore states that a deposition may be used as substantive or original 
evidence only against the party who was present or represented at the 
taking of the deposition or had due notice thereof, but that a deposition 
may be used by any party for the purpose of contradicting or impeaching 
the testimony of the deponent as a witness, irrespective of whether parties 
other than the one taking the deposition were present or represented at the 
taking of the deposition or had due notice thereof.!?? It is believed that the 
same is true under state practice. 

This rule expressly provides that the party may use any part or all of 
the deposition so far as it is admissible under the rules of evidence. In this 
connection subsection (4) becomes important. It provides that any other 
party may at that time read, use, or “require the other party to read” any 
other part of the deposition which ought in fairness to be considered in 
connection with the part read or used. It is therefore important that when 
a witness apparently misunderstands a question, or clarification of some 
statement made by him is required, the party adverse to the one taking the 
deposition should cross-examine the witness to clarify the statement or 
matter. If the deposition is subsequently used at the trial for purposes of 
impeachment or admission, the adverse party could compel the one using 
the deposition to read the cross-examination. The court should, of course, 
pass upon the question of whether or not the cross-examination ought in 
fairness to be considered in connection with the part read or used. Com- 
pelling opposing counsel to read this adverse testimony may be quite 
effective in court. 

It will be noted that discovery depositions may be used for three pur- 
poses. First, they may be used for the purpose of impeaching the testimony 
of the deponent as a witness in the same manner and to the same extent 
as any inconsistent statement made by a witness. In this connection it is well 
to bear in mind the rules of evidence pertaining thereto. Second, they may 
be used as original evidence of admissions against interest. Third, they may 
be used as exceptions to the hearsay rule. Insofar as trial use is concerned, 
discovery depositions are used almost exclusively for the first two purposes. 
We will briefly review the rules of evidence in regard to each of these. 


120 Tut. Rev. Stat. c. 110, § 101.19-10(3) (a) (1959). 
121 Fen, R. Civ. P. 26(d). 
1224 Moore, Feperat Practice § 26.27, at 1187 (2d ed. 1950). 
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Contradictory Statements Used To Impeach Witness 


. Contradictory statements proved do not constitute original or sub- 
stantive evidence and cannot be considered on the question of whether or 
not there is evidence on the issues to which they relate.1** 

Before a nonparty witness can be impeached by showing that he has 
made statements out of court inconsistent with his testimony he must be 
questioned as to the time, place, and persons involved in the alleged con- 
versation in order that he may be afforded an opportunity to explain it.!** 
This foundation is easily established where it is proposed to use a dis- 
covery deposition for impeachment. 

If the witness admits that he made the previous contradictory state- 
ment, the contradictory statement cannot be shown.!> In that case, how- 
ever, it is proper to permit opposing counsel to ask the witness on which 
of the two occasions he told the truth and why he did not tell the truth 
on the one occasion,!?* and to explain the discrepancy.!*7 Where the wit- 
ness admits the inconsistent statement, then it is improper for the attorney 
to attempt to rehabilitate him by asking him on re-direct to repeat what he 
testified to on direct or to then ask him about his present recollection.!?8 

If the witness denies having made the contradictory statement, the 
statement may be shown.!?° If the witness neither directly admits nor 
denies the making of the statement but states that he does not know or 
recollect or gives any other answer not amounting to an admission, the 
inconsistent statement may be shown.1%° 

The prior statement must be inconsistent.!3! Where the witness has 
on a prior occasion, such as at a coroner’s inquest or on discovery deposi- 
tions, given an account of the matter and omitted to state a particular fact 
under circumstances rendering it incumbent upon him to state such fact, if 
true, his failure to do so may be shown to discredit his testimony as to the 
fact.182 


123 City of Chicago v. Cuda, 403 Ill. 381, 86 N.E.2d 192 (1949); Carroll v. Krause, 
295 Ill. App. 552, 15 N.E.2d 323 (2d Dist. 1938). 

124 People v. Perri, 381 Ill. 244, 44 N.E.2d 857 (1942). 

125 Swift & Co. v. Madden, 165 Ill. 41, 45 N.E. 979 (1897). 

126 People v. Klotz, 333 Ill. 583, 165 N.E. 155 (1929). 

127 Fizerman v. Behn, 9 Ill. App. 2d 263, 132 N.E.2d 788 (1st Dist. 1956). 

128 Forslund v. Chicago Transit Authority, 9 Ill. App. 2d 290, 132 N.E.2d 801 
(1st Dist. 1956). 

129 People v. Perri, supra note 124. 

180 People v. Preston, 341 Ill. 407, 173 N.E. 383 (1930). 

181 Knight v. Chicago & N.W. Ry., 3 Ill. App. 2d 502, 123 N.E.2d 128 (1st Dist. 
1954). 

182 People v. Bonham, 348 Ill. 575, 181 N.E. 422 (1932); Adams v. Chicago & Erie 
RR., 314 Ill. App. 404, 41 N.E.2d 991 (1st Dist. 1942); Carroll v. Krause, 295 Ill. App. 
552, 86 N.E.2d 192 (2d Dist. 1938). 
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The prior statement must relate to a material matter.!8 Generally, if 
the inconsistent statement is a mere conclusion without inclusion of factual 
matters, such as a bare statement that a certain driver was to blame for an 
accident, it cannot be shown.!84 In People v. Pfanschmidt 1* the court held 
that such opinion would relate to a collateral matter and was therefore im- 
material: 


“The rule is that a witness may be impeached by showing that he has 
made prior contradictory statements, but he cannot be thus impeached 
as to collateral matters. ‘Since the reason of the rule excludes witnesses 
whose testimony would introduce new issues over and above those 
which already might be entered into, the test of the collateralness 
should naturally be, could the fact for which they are offered in con- 
tradiction have been shown in evidence for any purpose independently 
of this contradiction?’ ” 136 


In that case, the question was whether or not it could be shown that the 
witness had made a prior statement in substance that the defendant in a 
criminal action was guilty. The court said that since it would be improper 
for the witness to give an opinion on guilt on direct evidence, it would be 
improper for the matter to be shown for purposes of impeachment. 

A party must be careful in showing contradictory statements not to 
get into collateral matter; if he does, he is bound by the answers as to such 
collateral matter and cannot thereafter introduce evidence to impeach the 
witness as to it.187 

Any time that a contradictory statement is shown, the contents of 
which would be damaging to a party, such party should submit an instruc- 
tion to the jury explaining that a contradictory statement is not original 
evidence. Otherwise, it is probable that the jury will consider them as 
original evidence. 


Admissions 


We now come to admissions against interest. It is not necessary to lay 
a foundation for proving an admission against interest made by a party to 
the suit,1* nor is it necessary to bring the matter to his attention before 
introducing it. However, there may be two or more defendants with 
antagonistic interests. If one defendant proposes to introduce evidence of 


183 Prather v. Chicago Southern R.R., 221 Ill. 190, 77 N.E. 430 (1906); People v. 
Pfanschmidt, 262 Ill. 411, 104 N.E. 804 (1914). 

184 Pienta v. Chicago City Ry., 284 Ill. 246, 120 N.E. 1 (1918); People v. Pfan- 
schmidt, supra note 133. 

185 Supra note 133. 

186 262 Ill. at 462-63, 104 N.E. at 824. 

187 Gifford-Wood Co. v. Western Fuel Co., 209 Ill. App. 357 (1st Dist. 1918). 

188 Brown v. Calumet River Ry., 125 Ill. 600, 18 N.E. 283 (1888). 
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an admission against the interest of the plaintiff which would also be detri- 
mental to another defendant, it would be necessary, if the other defendant 
objects, for the one offering the evidence to limit the offer solely for the 
purpose of its being considered against the plaintiff; or, in the alternative, 
he must prove it is an inconsistent statement. In the latter event it would 
be original evidence against the plaintiff, and insofar as the other defendant 
is concerned, it would be matter of impeachment of the plaintiff as a witness. 

Under the rule, the discovery deposition may be used as an admission 
made by a party, or by an officer or agent of a party, in the same manner 
and to the same extent as any other admission made by that person.'8® A 
question arises as to when the discovery deposition of an officer or agent 
of a party may be used as an admission against interest of such party. It 
is suggested that it can be so used only where the form of notice or stipula- 
tion, pursuant to which the deposition was taken, stated that the deposition 
of the party by such officer or agent was to be taken. If it did not state 
that the deposition of the party was to be so taken, but merely stated that 
the deposition of the individual, regardless of how he was described, was 
to be taken, it should not be permitted to be used against the party, and 
its use should be limited to impeaching the particular witness. The reason 
for this limitation is that at the time of the taking of a deposition, the ad- 
verse party might not have realized that the deponent was in fact speaking 
as his own agent. It is possible he might have thought that the witness was 
an independent contractor or that he stood in some other non-agency rela- 
tionship to him. Thus, he might have been unaware of the purpose for 
which the deposition was sought to be used at the trial. If the party is in- 
formed of the claimed status of the deponent, he will have had notice as 
to the purposes for which the deposition might be used, and he can then, 
if he so desires, have the court determine the true status of the witness prior 
to the deposition. 


Exceptions to Hearsay Rule 


The third purpose for which a discovery deposition may be used is 
“if otherwise admissible as an exception to the hearsay rule.” An instance 
of when this might apply would be the very rare one where a prior con- 
sistent statement of an impeached witness may be shown. As a general 
rule, proof of a prior consistent statement made by a witness out of court 
harmonizing with the testimony of the witness at the trial is inadmissible; 
but where it is charged by the adverse party that his story is a recent 
fabrication, or that he has some motive for giving false testimony, proof 
that he gave a similar account of the transaction when the motive did not 
exist or before the effect of the account could be foreseen is admissible.1*° 


189 Tuy. Rev. Strat. c. 110, § 101.19-10(2) (1959). 
140 Waller v. People, 209 Ill. 284, 70 N.E. 681 (1904). 
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Another situation to which this third purpose might be applicable 
would occur where a discovery deposition of a witness, perhaps of ad- 
vanced years, was taken quite some time prior to trial. At the trial, the 
aged witness testifies that because of lapse of time or for some other reason 
he is unable to remember the matter and that his memory of it cannot be 
refreshed, but that he knows that what he testified to on the deposition was 
correct. In that situation, it seems that proper parts of his discovery deposi- 
tion would be admissible as original evidence. 


Discovery Depositions As BAsis oF SUMMARY JUDGMENTS 


Revised section 57 of the Civil Practice Act 11 and revised Rules 15 14? 
and 16143 of the Illinois Supreme Court provide for summary judgment 
procedure. In substance, these provisions are very similar to the provisions 
of Federal Rule 56.144 In this article, the treatment of summary judgment 
procedure is in general limited to the use of discovery depositions as 
supporting material. 

Revised section 57 provides on the one hand that the plaintiff, after the 
opposing party has appeared or after the time within which he is required 
to appear, and on the other hand that the defendant, at any time, may with 
or without supporting affidavits move for summary judgment. It provides 
further that the opposite party may prior to or at the time of the hearing 
on the motion for summary judgment file counter-affidavits. Thereupon, 
the judgment sought shall be rendered forthwith if the pleadings, deposi- 
tions, and admissions on file, together with the affidavits, if any, “show that 
there is no genuine issue as to any material fact and that the moving party 
is entitled to a judgment or decree as a matter of law.” 

Section 57 further provides that the form and contents of, and the pro- 
cedure relating to, affidavits shall be as provided by rule. Supreme Court 
Rule 15 provides for the form of supporting affidavits, for the motion or 
counter-affidavit, and, among other things, provides that such affidavit shall 
have attached thereto sworn or certified copies of all papers upon which 
affiant relies. It further provides that if the affidavit of either party shows 
that any material facts which ought to appear in the affidavit are known 
only to persons whose affidavit affiant is unable to procure because of 
hostility or otherwise, the court may, if it sees fit, make an order granting 
a continuance to permit affidavits to be obtained, interrogatories or deposi- 
tions to be taken, or papers or documents to be produced. 

On a motion for summary judgment, the same question is presented 


141 Ipp, Rev. Stat. c. 110, § 57 (1959). 
142 7d, § 101.15. 

143 Jd. § 101.16. 

144 Fep. R. Civ. P. 56. 
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to the court as on motion for directed verdict in a trial. The party oppos- 
ing summary judgment is entitled to the benefit of all favorable inferences 
that may be reasonably drawn from the evidence for the purpose of de- 
feating the summary judgment.!4¢ 

Section 57 and Rule 15 expressly authorize the use of depositions in 
support of, or in opposition to, the summary judgment. Discovery deposi- 
tions as well as evidence depositions may be so used. The Illinois Supreme 
Court in 1958 said: 


“Rule 15 of this court expressly provides that discovery depositions 
may be considered in passing upon motions for summary judgment, 
provided such deposition be signed or signature thereon waived by 
agreement, provided same be filed pursuant to notice, and provided 
that the deposition complies with the substantive requirements of 
Rule 15.” 147 


In addition to this case, we find two other decisions by the Illinois 
upper courts involving the use of discovery depositions for this purpose 
since the 1955 revision. In Ness v. Bilbob Inn, Inc.,48 a dram shop action 
was brought by a passenger in an automobile for damages for personal 
injuries. Defendants were taking the discovery deposition of the plaintiff 
when an argument ensued. The deposition was suspended and never re- 
sumed. The transcript of the partial deposition was never submitted to the 
plaintiff for examination, was not signed by him, was not certified by the 
officer before whom it was taken, and was not filed; furthermore, none of 
these matters was waived. 

The defendants filed a motion for summary judgment supported by the 
affidavit of an attorney for one of the defendants, and they referred to and 
attached to the affidavit the transcript of the partial deposition. From the 
deposition it appeared that plaintiff had been drinking with the alleged 
intoxicated person but that he bought no drinks. The main basis of the 
motion was that plaintiff made no objection to the drinking of the parties 
and that he actively participated in the drinking. 

Plaintiff moved to strike the supporting affidavit of the attorney be- 
cause it was not based on personal knowledge, and also on the basis that 
Rule 19-10 did not provide for the use of a discovery deposition for such 
purpose. Plaintiff also filed a counter-affidavit in opposition to the motion 
setting up the irregularities in connection with the discovery deposition, 
pointing out that there had been no opportunity for plaintiffs’ counsel 


145 Shirley v. Ellis Drier Co., 379 Ill. 105, 39 N.E.2d 329 (1942); Killian v. Wel- 
fare Engineering Co., 328 Ill. App. 375, 66 N.E.2d 305 (2d Dist. 1946); 6 Moore, 
Feperat Practice { 56.04, at 2032 (2d ed. 1950). 

146 6 Moore, Feperat Practice § 56.15 (2d ed. 1950). 

147 14 Tl. 2d 284, 291, 152 N.E.2d 576, 580 (1958). 

14815 Tll. App. 2d 340, 146 N.E.2d 234 (1st Dist. 1957). 
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to examine him and to clarify some of the answers given by him, and stating 
that if plaintiff had been asked he would have testified that at various times 
during the day he had requested the driver to cease or modify his drinking; 
that the driver told him it was none of his business; that plaintiff repeatedly 
requested of the driver that they proceed to a ball game to which they had 
started; and that plaintiff was without funds for transportation. The trial 
court denied the motion to strike the affidavit and entered judgment for 
defendants. 

On appeal the judgment was reversed and the case remanded on the 
ground that a substantial question of fact had been raised by the affidavit and 
counter-affidavit as to whether plaintiff was an innocent person. It held 
that the transcript of the partial deposition was properly considered in 
support of the motion because it showed plaintiff was sworn and made 
certain answers, and it therefore either corroborated or contradicted the 
supporting affidavit of the defendant’s attorney; that under the supreme 
court rule discovery depositions may be used at the trial to show admissions 
and may also be used for the same purpose in support of motion for sum- 
mary judgment. 

In Meier v. Pocius,4 judgment for defendant entered on motion for 
summary judgment in a dram shop action was affirmed. Plaintiff was a 
passenger in an automobile, driven by his allegedly intoxicated brother, at 
the time of the collision against a culvert. The defendant attached to her 
affidavit in support of her motion for summary judgment the discovery 
deposition of the plaintiff. In the deposition plaintiff had stated that he 
and the driver had nothing to drink until 11:30 or 12:00 on the night in 
question, at which time he had a small beer and his brother had a highball; 
that they reached defendant’s tavern about 12:30 a.M., where he had four 
or five small beers and his brother had four or five small highballs; that 
each bought some of the rounds of drinks; that plaintiff did not know 
how much money he had had when he went in there; that they left about 
2:00 A.M., at which time, so far as he knew, both were sober; and that they 
had driven a distance of only about thirty feet when the collision occurred. 

Plaintiff filed a counter-affidavit in which he did not deny participating 
in the drinking or that his brother was sober, but in which he tried to 
show that he did not have money enough to buy drinks. In affirming the 
judgment for defendant the court said that it did not matter whether or not 
plaintiff supplied the liquor; that his participation in bringing about the 
intoxication of his brother as there shown barred him from recovery. It 
does not seem that it was necessary for the court to ignore the changed 
testimony of plaintiff in his counter-affidavit, and this is especially true since 
plaintiff’s affidavit did not deny that his brother had been sober. However, 


149 17 Ill. App. 2d 332, 150 N.E.2d 215 (1st Dist. 1958). 
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in what appears to have been surplusage and pure dictum, the court went 
on to say: 


“Plaintiff having sworn, deliberately and repeatedly, that neither 
he nor his brother was drunk and that he had bought drinks for his 
brother, should not now be invited to commit perjury and change his 
testimony upon the trial of the case or so reconstruct it as to avoid the 
consequence of his deposition. Under the statute, pretrial depositions 
may be used as an admission made by a party in the same manner and 
to the same extent as other admissions.” 15° 


In this statement, it appears that the court probably had in mind 
the rule of judicial admissions. Under that rule, as recognized in Illinois, 
if a party in a judicial proceedings testifies deliberately, clearly, and un- 
equivocally to a concrete fact which is within his peculiar knowledge, the 
adverse party is entitled to hold him to it as an informal judicial admission. 
However, the court may allow him to withdraw it upon reasonable explana- 
tion that it was due to a mistake, or the court may allow him to have the 
benefit of other evidence explaining it as a mistake, but he cannot have the 
benefit of other evidence tending to falsify it.15 This rule would appear 
to have special application in many instances where discovery depositions 
are used as a basis for motions for, or counter-affidavits are used in opposition 
to, summary judgments. 

In general, it is believed that discovery depositions serve a better 
utility than affidavits as supporting matter for summary judgments. The 
background of the statement of a witness furnished by an opportunity to 
read the exact questions propounded to, and the exact answers given by, 
him gives more perspective to the significance of the statement than would 
be afforded by its mere narration in an affidavit. This is particularly true 
in view of the fact that there is an opportunity for examination by all 
parties on the deposition. 


CONCLUSION 


Some details of the interpretation of the rules as to discovery deposi- 
tions are not made clear by the provisions themselves, but it is believed 
that the authors have provided a proper and ample framework for their 
operation. They have wisely left to the courts the matter of interpreting 
them as to such details. This gives the rules more elasticity and enables the 
courts to interpret them in conformity with the dictates of further experi- 
ence, and, to a certain extent, in conformity with the inevitably changing 
times. 


150 Jd, at 335, 150 N.E.2d at 216-17. 
151 Tennes v. Tennes, 320 Ill. App. 19, 50 N.E.2d 132 (1st Dist. 1943); Huber v. 
Black & White Cab Co., 18 Ill. App. 2d 186, 151 N.E.2d 641 (4th Dist. 1958); 20 Am. 
Jur. Evidence § 557, at 469 (1939); Annot., 169 A.L.R. 798 (1947). 
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Our discovery procedure, including discovery depositions, has proved 
its worth through twenty-six years of experience. In view of the broad 
scope of discovery depositions, and their supplementation by other dis- 
covery devices permitted by the rules, there is today no excuse for a lawyer 
going into any trial without complete information as to the basic issues 
involved or without almost as complete information as his adversary as 
to the facts and law supporting his adversary’s side of the case. By fully 
utilizing discovery deposition procedure, supplemented by other indicated 
discovery devices, and by initiating discovery as soon as possible after litiga- 
tion begins, an attorney thus guarantees to his client that his cause will be 
determined more in accordance with his substantive rights than in accord- 
ance with the rapidly disappearing method of trying lawsuits as a game of 
blind man’s bluff. 











INTERROGATORIES TO PARTIES AND 
DEMANDS TO ADMIT 


BY JOHN K. FEIRICH AND JOHN C. FEIRICH * 


THIS ARTICLE deals with written interrogatories to parties pursuant to 
Illinois Supreme Court Rule 19-11, as distinguished from depositions of 
witnesses upon written questions as provided for in Supreme Court Rule 
19-7,2 and with demands (or requests) for the admission of facts and the 
genuineness of documents pursuant to Supreme Court Rule 18.3 Although 
almost all the aspects of discovery procedures are closely interrelated, a stren- 
uous effort will be made to avoid duplication of other materials in this 
symposium, particularly with reference to sanctions and penalties for a 
failure to comply with discovery rules * and questions of the limitation on 
discovery imposed under the doctrine of Hickman v. Taylor® with refer- 
ence to the lawyer’s work product. 


INTERROGATORIES TO PARTIES 


The adoption of Supreme Court Rule 19-11, as a part of the sweeping 
revision of the Civil Practice Act in 1955, established written interrogatories 
to parties as a new discovery tool in Illinois,* and subsequently they have 
become a much-used tool in pre-trial discovery procedures in our practice. 
However, only two cases have directly dealt with the question of the use 
and scope thereof.? There being very little law to aid Illinois attorneys in 
the interpretation of Rule 19-11, there are hereinafter contained many 
references to federal cases decided under Federal Rule 33,8 upon which our 


* JOHN K. FEIRICH. LL.B. 1933, Chicago-Kent College of Law; mem- 
ber of the firm of Feirich & Feirich, Carbondale, Illinois. 


JOHN C. FEIRICH. LL.B. 1956, University of Illinois; member of the 
firm of Feirich & Feirich, Carbondale, Illinois. 


1Itx. Rev. Stat. c. 110, § 101.19-11 (1959). 

27d. § 101.19-7. 

37d. § 101.18. 

4*See Note, infra p. 850. 

5329 US. 495, 67 Sup. Ct. 385 (1947). See Keegan, Privileged Matters and Pro- 
tective Orders, infra p. 801. 

®Interrogatories to parties were used under local court rule in the circuit and 
superior courts of Cook County prior to the adoption of Rule 19-11, but were not used 
generally elsewhere. See Jenner, Depositions and Discovery Procedures, 44 Inu. B.J. 386 
(1956). 

t™People ex rel. Terry v. Fisher, 12 Ill. 2d 231, 145 N.E.2d 588 (1957); Hruby v. 
Chicago Transit Authority, 11 Ill. 2d 255, 142 N.E.2d 81 (1957). 

8Fep. R. Civ. P. 33. 
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rule is based, as a guide to the Illinois practice until we in Illinois build up 
our own body of case law.® 


Purpose and Use 


Written interrogatories to parties have the same general purposes as 
other pre-trial discovery procedures: To secure facts and information in 
preparation for trial, to narrow issues, to reduce the possibility of surprise,!° 
and, in general, to remove the sporting aspect from the trial. 

Written interrogatories to parties are unusually well adapted for 
several particular purposes. Since interrogatories can be prepared by an 
attorney in his own office and at his leisure, thereby avoiding the expense 
of oral depositions and the time consumed therein, they may be very effec- 
tively employed where a thorough-going deposition is not necessary; to 
secure the names of witnesses in preparation for the taking of depositions; 
to pick up bits of information overlooked during the taking of a prior 
deposition 1! and/or brought to the attorney’s attention after examining the 
report thereof. Illustrative of this type of use is the situation encountered 
in reference to an attempt to ascertain the names of persons having know]- 
edge of relevant facts concerning the matter in litigation. In such a situa- 
tion the only source of a better list of “witnesses” than the one possessed by 
the interrogating party is the “adverse party,” and, therefore, the logical 
source is amenable to the use of interrogatories under the rule. If the 
“adverse party” is a partnership association or corporation, one single inter- 
rogatory directed to the group covers the information in the hands of all 
members, agents, employees, etc. By use of the written interrogatory to 
parties in this connection, it is possible to secure an inexpensive, “one-shot,” 
complete coverage of all information in the hands of all persons. If such 
information were sought by depositions of the individuals connected with 
the group, such depositions would cover only their own personal informa- 
tion. In many cases, this would necessitate the taking of numerous deposi- 
tions and the costs incurred therewith, with no assurance that all persons 
who might have knowledge would be questioned. 

Further, written interrogatories to parties are extremely useful in par- 
ticular types of actions. As an example, written interrogatories are the 
most satisfactory tool a defense attorney can employ in a death action with 
reference to the interrogation of the personal representative of the deceased. 
Here again, the interrogatories are inexpensive, and if carefully drawn can 
cover all of the information that could possibly be furnished by the per- 
sonal representative. Generally, an oral deposition of the personal repre- 


®See Joint Committee Comments, Inx. Stat. ANN. c. 110, § 101.19-11 (Smith-Hurd 
1956). 
10 Pearson v. Hershey Creamery Co., 30 F. Supp. 82 (M.D. Pa. 1939). 
11 Kensington Village, Inc. v. Mengel Co., 14 F.R.D. 187 (S.D.N.Y. 1953). 
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sentative is very unrewarding with respect to medical history, income and 
employment status, and dependency of the deceased for the reason that the 
personal representative does not usually have this information off-hand. 
However, coverage of these same areas in a written interrogatory gives the 
personal representative and his attorney an opportunity to search out the 
information and to present the same fully in the answers, without the 
fruitless expenditure of a large amount of time by the defense attorney. 

The preceding illustration demonstrates, in part, one of the problems 
of written interrogatories. Written interrogatories must necessarily be 
framed without the benefit of the answer of the interrogated party to prior 
questions. They also give the interrogated party and his attorney ample 
opportunity to study the individual questions and the general trends of all 
the questions and thereby permit the interrogated party to frame his answers 
in a manner most advantageous to his position. Accordingly, written inter- 
rogatories to parties have definite practical limitations, and when a thorough 
exploration of the facts and a detailed interrogation is desired, it would be 
wiser to use depositions. Further, the use of written interrogatories to 
parties is subject to numerous limitations which are more fully discussed 
later. At this point, with reference to limitations upon use, it should be 
noted that written interrogatories to parties cannot be used for a fishing 
expedition for the personal use of the interrogator.!? It is also improper 
to use written interrogatories to parties in a federal action filed after the 
commencement of a state action between the same parties for the sole pur- 
pose of preparing for the case pending in the state court.'% 


Application to Actions 


In general, Illinois Rule 19-11 and the written interrogatories to parties 
therein provided for are applicable to all civil actions.1* This is entirely 
consistent with the federal decisions with reference to the application of 
Federal Rule 33.15 It has been observed under Federal Rule 33 that al- 
though prior cases had held that the rule was not applicable in condemna- 
tion cases, it is more than likely that it is applicable thereto, subsequent to 
the 1948 revision thereof.1* The same result would probably be reached 
with reference to the application of Rule 19-11 to eminent domain pro- 
ceedings in the State of Illinois. This is true even though section 1 of the 
Civil Practice Act provides that it is applicable to all civil proceedings ex- 
cept eminent domain and others therein enumerated. There are two cases 
in Illinois which, although they do not expressly pass on the situation, seem 


12 Balazs v. Anderson, 77 F. Supp. 612 (N.D. Ohio 1948). 

18 Beard v. New York C.R.R., 20 F.R.D. 607 (N.D. Ohio 1957). 

14Tu. Rev. Srat. c. 110, § 101.1 (1959). 

15 Dixon v. Phifer, 30 F. Supp. 627 (W.D.S.C. 1939). 

162 Barron & HoLtzHorr, FEDERAL Practice AND ProcepurE § 762 (Supp. 1958). 
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to indicate that to the extent that no provision is made for a particular type 
of procedure in the Eminent Domain Act, the provision in the Civil Practice 
Act with relation thereto is applicable.17 It has been held that Federal Rule 
33 is applicable to actions pending in the circuit court of appeals as well as 
in the district court,!® and that the United States Government is subject to 
being interrogated in accordance therewith the same as any private litigant.!® 
Owing to the similarity of the federal and Illinois rules in this regard, it 
would seem logical to assume that an Illinois court would reach the same 
conclusions with reference to the applicability of Rule 19-11 if the issues 
were presented to it. 

Axiomatically, the rule is applicable only to pending actions and can- 
not be employed solely for the purpose of conducting a “fishing expedi- 
tion” before suit is filed to discover the desirability thereof.?° 


Relation to Other Discovery Tools 


As previously noted, written interrogatories to parties are but one of 
a group of closely interrelated discovery tools including, among others, 
written and oral depositions, demands to produce, and requests for ad- 
missions of fact and the genuineness of documents.”! It has been expressly 
held in the case of Woods v. Robb that interrogatories under Federal 
Rule 33 may be used, together with demands to admit under Federal Rule 
36,28 and that a party is not required to elect between these two methods. 
With reference to the interrelationship between written interrogatories to 
parties and oral or written depositions, the express language used in both 
Federal Rule 33 and in Illinois Rule 19-11 makes it clear that they are 
cumulative and are not exclusive.24 Accordingly, it has been held under 
Federal Rule 33 that the use of either one of the two discovery tools is no 
bar to the use of the other, even upon identical subject matter.25 In general, 


17 City of Chicago v. Harrison-Halsted Bldg. Corp., 11 Ill. 2d 431, 143 N.E.2d 40 
(1957), with reference to discovery of appraisals; Department of Public Works v. 
Lanter, 413 Ill. 581, 110 N.E.2d 179 (1953), with reference to service of process. 

18 Inland Steel Co. v. NLRB, 10£ F.2d 246 (7th Cir. 1939). 

19 United States v. General Motors Corp., 2 F.R.D. 528 (N.D. Ill. 1942). 

20InL. Rev. Srat. c. 110, § 101.19-11(1) (1959), provides that interrogatories may 
be served within the same time as depositions may be taken and thereby incorporates 
by reference the restriction contained in Int. Rev. Strat. c. 110, § 101.19-1 (1959), that 
they may not be used until after the commencement of the action. 

21 The relationship between written interrogatories to parties and requests for the 
admission of facts and the genuineness of documents is discussed in this article under 
the latter topic. 

22171 F.2d 539 (5th Cir. 1948). 

23 Fep. R. Civ. P. 36. 

24Fep. R. Civ. P. 33: “Interrogatories may be served after a deposition has been 
taken, and a deposition may be taken after interrogatories have been answered.” 

25 Woods v. Robb, supra note 22; Branyan v. Koninklijke Luchtvaart Maatschappij, 
13 F.R.D. 425 (S.D.N.Y. 1953). 
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their scope is substantially the same, but it should be noted that whereas 
depositions may be directed to any person who has any knowledge whatso- 
ever concerning the subject matter of the litigation, written interrogatories 
to parties by definition may be directed only to adverse parties. Also, the 
federal courts have placed a limitation upon the use of written interrogatories 
to parties and have suggested or required that under certain circumstances 
oral or written depositions must be used in lieu thereof. It has been pointed 
out that there is no fixed formula as to how this limitation is to be applied.” 
It has been applied where a detailed and comprehensive examination was 
desired 27 and where the interrogatories by their nature subjected the inter- 
rogated party to harassment or an undue burden.?* A limitation of this 
type is expressly recognized in both the federal and Illinois rules; both 
provide that the use of interrogatories in conjunction with discovery deposi- 
tions is subject to control by the court, but only to the extent that justice 
requires. 

Clearly, interrogatories to parties and motions for the production of 
documents can properly be used together.”® 


Who May Be INTERROGATED; WHo May ANSWER 


Under both Illinois Rule 19-11 and Federal Rule 33, interrogatories may 
be directed only to parties to the pending litigation. Accordingly, it has 
been held that it is improper to direct interrogatories to an attorney for a 
party *° or to a next friend.*! 

Both the Illinois and federal rules further limit the use of interrogatories 
to parties who are adverse. In general, it may be said that a determination 
of who is “adverse” can be reached by referring to the pleadings, subject, 
however, to this limitation: to the extent that pleadings do not accurately 
show adversity, the realities of the situation are controlling. Thus it has been 
held that it is improper for a plaintiff to direct interrogatories to a third 
party defendant if there is no issue between them.®? A rather unusual 
problem is raised in this connection where a person named as a party to a 
suit appears specially to object to the court’s jurisdiction either over him or 
as to the subject matter involved. The subject has received considerable 
attention under Federal Rule 33. The majority of the older cases seem to 
reach the conclusion that such a party is not “adverse” and that the plaintiff 


26 Kainz v. Anheuser-Busch, Inc., 15 F.R.D. 242 (N.D. Ill. 1954). 

27 Ball v. Paramount Pictures, 4 F.R.D. 194 (W.D. Pa. 1944). 

28 F.g., Hartford-Empire Co. v. Glenshaw Glass Co., 4 F.R.D. 210 (W.D. Pa. 1943). 
29 Chatman v. American Export Lines, Inc., 20 F.R.D. 176 (S.D.N.Y. 1956). 

80 Hickman v. Taylor, 329 U.S. 495, 67 Sup. Ct. 385 (1947). 

31 Ju Shu Cheung v. Dulles, 16 F.R.D. 550 (D. Mass. 1954). 

82 Harlan Produce Co. v. Delaware, L. & W.R.R., 8 F.R.D. 104 (W.D.N.Y. 1948). 
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is therefore barred from serving interrogatories upon him.** However, it 
would appear that the more recent cases reach a contrary conclusion, hold- 
ing a party under such circumstances to be adverse and therefore amenable 
to the service upon him of written interrogatories even if they be related 
to the question of the court’s jurisdiction.** This latter and better reasoned 
view is clearly expressed in the case of Boone v. Southern Ry.,*> where the 
court stated, “A court has jurisdiction over the persons and subject matter 
of an action until it rules to the contrary. ... It follows, of course, that 
those named in the caption of the summons and complaint of an action are 
parties thereto within the meaning of the Rules until the court decides 
otherwise. . . .” 36 

Who should appropriately answer a written interrogatory directed to a 
party presents slightly different and unusual problems when the party in- 
terrogated is not an individual, but is rather a partnership, corporation, or 
association. Both the Illinois and federal rules provide that in such a situa- 
tion the interrogatories may be answered by any officer or agent thereof, 
but unlike the federal rule, the Illinois rule goes on to provide that such an 
interrogatory may be answered by a partner. On the other hand, Federal 
Rule 33 by its express language provides that any person answering in a 
representative capacity on behalf of a corporation, partnership, or associa- 
tion “shall furnish such information as is available to the party,” whereas 
Illinois Rule 19-11 is silent on this subject. Accordingly, it would seem 
possible, under the Illinois rule, for a corporation or association to avoid 
answering an interrogatory on the ground that no officer or agent had per- 
sonal knowledge of the particular facts involved. Such a situation occurred 
in the case of Meyerson v. Southwestern Greyhound Lines, Inc.,37 and as a 
direct result the language just quoted was added to the federal rule. There 
does not seem to be any clear-cut line as to who may answer on behalf of 
a corporation and who may not, and accordingly the courts must fall back 
upon the test of common sense. Of course, the interrogating party is free 
to designate any named individual or individuals who are qualified under 
the rules to answer on behalf of a corporation or association. One federal 
case has gone so far as to indicate that such a designation is required.%§ 
Such a holding seems contrary to common sense in view of the fact that the 
interrogating party, in most cases, will have no idea as to the name of a 


83 Lenz v. Sudden & Christenson, Inc., 4 F.R.D. 401 (E.D. Pa. 1945); Tradesmen’s 
Nat’l Bank & Trust Co. v. Charlton Steam Shipping Co., 3 F.R.D. 363 (E.D. Pa. 1944). 
84 Boone v. Southern Ry., 9 F.R.D. 60 (E.D. Pa. 1949); Silk v. Sieling, 7 F.R.D. 
576 (E.D. Pa. 1947). 
59 F.R.D. 60 (E.D. Pa. 1949). 
36 [bid. 
37 4 Fep. Rutes Serv. 33.22, Case 1 (N.D. Ohio 1941). 
88 Kennedy v. Mississippi Valley Barge Line Co., 7 F.R.D. 78 (W.D. Pa. 1946). 
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competent officer or agent who has personal knowledge concerning the 
facts which are the subject of the interrogatory; and in Illinois, for the 
further reason that if the person designated did not in fact have personal 
knowledge of such facts, the corporation might completely avoid answer- 
ing the interrogatory. The better approach would be to direct the inter- 
rogatory to the partnership, corporation, or association by name and to 
allow the interrogated party to select the person or persons to answer. 
One is thus assured that the answers will, insofar as is possible, constitute 
all of the information that is available to the party as a composite entity.®° 
If for some reason it becomes desirable to designate a particular officer or 
agent, it should be done with the understanding that at least one federal 
case holds that the interrogating party under such circumstances is pro- 
hibited from complaining, after answer has been made, that the person so 
designated was not competent to answer.*® 


Scope 


The scope of written interrogatories to parties under Supreme Court 
Rule 19-11 is stated in subsection (4) in the following words: “Interroga- 
tories may relate to any matter which might be inquired into by deposition.” 
Therefore, reference must be made to Supreme Court Rule 19-4, which 
establishes the scope generally, subject to the limitations contained in Rule 
19-5 and section 58(3) of the Civil Practice Act.* 


Relevancy and Admissibility 


In general, interrogatories to parties under both the federal and Illinois 
Rules may relate to any matter, not privileged, which is relevant to the 
subject matter of the litigation. The federal rule goes slightly further by 
way of explanation in this regard in the last sentence of Rule 26(b): “It 
is not ground for objection that the testimony will be inadmissible at the 
trial if the testimony sought appears reasonably calculated to lead to the 
discovery of admissible evidence.” Numerous federal cases have explicitly 
held that admissibility is not the test.42 Although Illinois Rule 19-4 does not 
contain a similar explanatory clause, two recent Illinois cases have reached 
exactly the same conclusion. In Krupp v. Chicago Transit Authority,“ 


89See Drum v. Town of Tonawanda, 13 F.R.D. 317 (W.D.N.Y. 1952), wherein 
it is held that knowledge of an employee of a corporation is the knowledge of the 
corporation and must be given in response to an interrogatory to the corporation, 
and an officer of the corporation who is answering the same cannot decline to reply 
on the ground that he lacks knowledge, if the employee has knowledge of the matter 
which is the subject of the interrogatory. 
40 Holler v. General Motors Corp., 3 F.R.D. 296 (E.D. Mo. 1944). 
41 Try. Rev. Srat. c. 110, § 58(3) (1959). 
42 E.g., Bowles v. Safeway Stores, Inc., 4 F.R.D. 469 (W.D. Mo. 1945). 
488 Ill. 2d 37, 132 N.E.2d 532 (1956). 
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Justice Schaefer, speaking for the supreme court, stated: “ ‘Discovery before 
trial’ presupposes a range of relevance and materiality which includes not 
only what is admissible at the trial, but also that which leads to what is 
admissible at the trial.” 4* Justice Bristow, speaking for the supreme court 
with reference to a contention that pre-trial discovery was limited to matters 
admissible in evidence, stated in People ex rel. Terry v. Fisher. “[I]n the 
light of this approach, we must reject at once as authority those cases limit- 
ing pre-trial discovery to matters admissible in evidence . . . as being con- 
trary to both the terms and intent of the Rule.” 

Under Federal Rule 33, it has been held that interrogatories to parties 
are not limited to the issues involved in the suit as framed by the pleadings,*® 
but they must tend to shed some light upon some aspect of the contro- 
versy.47 Likewise, it has been held that interrogatories to parties are not 
limited to “ultimate facts” #® but may cover merely evidentiary facts in 
detail. It should be noted that a written interrogatory cannot be used to 
require a party to enumerate the items of evidence which he expects to use 
to prove one or more ultimate facts.*® Since the manifest purpose of the 
use of interrogatories is to gather any and all available information concern- 
ing relevant facts and not merely to gather evidence to be used upon the 
trial, it is only common sense that relevancy, and not admissibility, is the 
appropriate test with reference to their scope. 


Claim or Defense 


Both the Illinois and federal rules expressly provide that written inter- 
rogatories to parties are appropriate, whether they relate to the claim or 
defense of the interrogating party or to the claim or defense of any other 
party. Under Federal Rule 33, it has been held that an interrogatory may 
relate to a claim or defense pleaded by the adverse party even though the 
interrogating party has attacked that claim or defense by motion to dismiss 
or to strike,®® and that interrogatories may delve into and attempt to dis- 
cover the scope of any particular claim or defense set forth by an adverse 


party.5! 
Knowledge of Interrogator 
It is completely proper and appropriate for the interrogating party to 


#4 Id. at 41, 132 N.E.2d at 535. 

4512 Ill. 2d 231, 237, 145 N.E.2d 588, 592 (1957). 

46 The Creek, 8 F.R.D. 117 (S.D.N.Y. 1947). 

47 Porter v. Central Chevrolet, 7 F.R.D. 86 (N.D. Ohio 1946). 

48 Kingsway Press v. Farrell Pub. Corp., 30 F. Supp. 775 (S.D.N.Y. 1939). 
49 Aktiebolaget Vargos v. Clark, 8 F.R.D. 635 (D.D.C. 1949). 

50 Riordan v. Ferguson, 2 F.R.D. 349 (S.D.N.Y. 1942). 

51 Canuso v. City of Niagara Falls, 4 F.R.D. 362 (W.D.N.Y. 1945). 
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inquire into facts which are known to him.®? Such a position is justifiable 
on the ground that one of the purposes for using written interrogatories 
to parties is to obtain admissions from adverse parties which will limit the 
scope of necessary proof at the time of trial.5# 


Existence and Location of Tangible Things and 
Copies of Documents 


Examination by way of interrogatories into the existence and location, 
description, nature, custody, and condition of any documents or tangible 
things is expressly provided for in both the federal and Illinois rules. As 
previously noted, the use of written interrogatories in this regard is par- 
ticularly helpful in connection with the preparation of a motion for the 
production of documents under Federal Rule 34. Subsequent to the enact- 
ment of Federal Rule 33, attempts were made to use this provision as a 
short cut by setting forth in an interrogatory questions concerning the 
existence, description, nature, custody, condition, and location of any and 
all documents relevant to the subject matter of the litigation. This inter- 
rogatory was then followed by an additional interrogatory requesting the 
production of any document listed in the answer to the preceding question, 
thereby avoiding the necessity for a formal motion to produce under Fed- 
eral Rule 34. At the outset, the federal decisions upon this tactic were in 
hopeless conflict. However, within the last few years the conflict has been 
resolved, and it may be said that such a tactic is now condemned as entirely 
improper.5> The impropriety of this approach stems from the fact that 
Federal Rule 34, with reference to the motion for production of docu- 
ments, requires a showing of “good cause” before a party will be ordered 
to produce any document or tangible thing. Therefore, the federal author- 
ities are now in agreement that if such a tactic is attempted, the interrogator 
must be prepared to meet the standards and requirements imposed by Fed- 
eral Rule 34.6 


Known Facts 


As previously noted, information known by an agent or employee of 
the interrogated party must be disclosed even though the party so inter- 


52 Patterson Oil Terminals, Inc. v. Charles Kurz & Co., 7 F.R.D. 250 (E.D. Pa. 
1945). 

53Brown v. Dunbar & Sullivan Dredging Co., 8 F.R.D. 107 (W.D.N.Y. 1948); 
Patterson Oil Terminals, Inc. v. Charles Kurz & Co., supra note 52. 

54 Alfred Pearson & Co. v. Hayes, 9 F.R.D. 210 (S.D.N.Y. 1949). 

55 Taylor v. Sound S.S. Lines, 100 F. Supp. 388 (D. Conn. 1951); Maddox v. 
Wright, 11 F.R.D. 170 (D.D.C. 1951); Irvine v. Safeway Trails, 10 F.R.D. 586 (E.D. 
Pa. 1950). 

56 See cases cited note 55 supra; Jones v. Pennsylvania’ R.R., 7 F.R.D. 662 (N.D. 
Ill. 1947). 
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rogated does not have personal knowledge thereof. Under this general 
doctrine, it has been held that an interrogated party must disclose facts 
which are known to his attorney even though those facts have not been 
transmitted by the attorney to the client,5” and it has been held that he may 
not refuse to answer an interrogatory with reference to certain foreign 
law, relied upon in a defense, on the ground that the same was solely within 
the knowledge of the party’s attorney.®® It should be noted that neither of 
the decisions in which the foregoing rules were enunciated took into con- 
sideration the questions of privilege, documents and matters in connection 
with preparation for trial, and the attorney’s work product. 

Whether or not it is proper for an interrogatory to request facts which 
are not actually known by the party but can be ascertained by the party 
by investigation or compilation, is not altogether clear from the cases, It 
is obviously improper for a party to use written interrogatories to an ad- 
verse party to force the latter to prepare the interrogating party’s case for 
him. Accordingly, it has been said that if an interrogatory requires a party 
to conduct investigations or research, or to compile data, the interrogatory 
is improper.5® However, if an interrogatory calls for matters which are 
relevant and material, the mere fact that to make the answer the inter- 
rogated party will be required to make some investigation, research, or 
compilation of data should not in and of itself—or even if some incon- 
venience or expense thereby imposed—be sufficient to make the interroga- 
tory improper. The test would again seem to be one of common sense, 
weighing the value of the material sought against the burden and expense 
imposed on the interrogated party. This test has been adopted under 
Federal Rule 33 with a statement that in connection with the application of 
the rule, there should be a presumption in favor of liberal discovery of all 
relevant matters.°° However, if the information sought by the interroga- 
tory requires investigation, research, or compilation by the interrogated 
party and it is equally available to the party seeking it, the interrogatory 
should be held improper.* 

Numerous federal cases have held that interrogatories which call for 
opinions, conclusions, and contentions are improper.®? Accordingly, it is 
improper to ask whether the party’s injuries are temporary or permanent, 
and if temporary, the date of partial or complete recovery.* Interrogatories 


57 Maryland v. Baltimore & Ohio R.R., 7 F.R.D. 666 (E.D. Pa. 1947). 

58 Bernstein v. N. V. Nederlandsche-Amerikaansche Stoomvaart-Maatschappij, 11 
F.R.D. 48 (S.D.N.Y. 1951). 

59 Klein v. Leader Elec. Corp., 81 F. Supp. 624 (N.D. Ill. 1948). 

6 United States v. Imperial Chem. Indus., Inc., 8 F.R.D. 551 (S.D.N.Y. 1949). 

61 Klein v. Leader Elec. Corp., supra note 59. 


62 United States v. General Motors Corp., 2 F.R.D. 528 (N.D. Ill. 1942); Coca Cola 
Co. v. Dixi-Cola Laboratories, Inc., 30 F. Supp. 275 (D. Md. 1939). 


88 Lowe v. Greyhound Corp., 25 F. Supp. 643 (D. Mass. 1938). 
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calling for legal conclusions are also improper.** Thus, a plaintiff cannot 
-be compelled to answer an interrogatory requiring him to “state fully and 
in detail what act or acts the defendant did or failed to do which caused 
your injury.” ® Conversely, a defendant cannot be required to state “each 
and every act or omission to act on the part of the plaintiff which you 
claim in any way contributed to the alleged accident.” ® 

An interrogatory as to a matter of expert opinion has been held 
proper.*? There appears to be some distinction, with reference to questions 
posed to experts, between experts who are hired by the party for the 
specific purpose of making or performing a test and rendering an opinion 
and experts who are in the general employ of a party. The latter group is 
frequently required to give expert opinions in answers to interrogatories. 

Although it has been held in Ryan v. Lehigh Valley R.R.®* that an 
interrogatory as to the basis of a particular contention is not proper, this 
seems to run contrary to all common sense with reference to the purpose 
behind the rules. It is axiomatic from a reading of the rules that complete 
discovery is intended. Therefore, interrogatories with reference to the con- 
tentions of parties are proper, and any argument to the contrary based on 
the reasoning in the Ryan case, i.e., that the answer would limit the party 
in his proof, is without merit. 


Liability Insurance 


The decision of the Supreme Court of Illinois in People ex rel. Terry v. 
Fisher ® extended the scope of interrogatories to parties in Illinois to cover 
matters respecting the existence and amount of liability insurance coverage. 
In that case the court concluded that interrogatories respecting the existence 
and amount of a defendant’s insurance are related to the merits of the matter 
in litigation as provided in Rules 19-11 and 19-4: They apprise plaintiff of 
rights arising out of the accident otherwise unknown and which the public 
policy of Illinois protects, give counsel a realistic appraisal of his adversary 
and of the case he must prepare for, and afford a sounder basis for the settle- 
ment of disputes. Although this decision would appear to be in conflict with 
the holdings in two United States district court cases arising in Illinois,” it is 
normally to be assumed that it would be followed in the courts of the State 
of Illinois. However, this may not be true because of the controversy as to 


® Caggiano v. Socony Vacuum Oil Co., 27 F. Supp. 240 (D. Mass. 1939). 

85 Bailey v. General Sea Foods, Inc., 26 F. Supp. 391 (D. Mass. 1939); cf. Bush v. 
Skidis, 8 F.R.D. 561 (E.D. Mo. 1948). 

66 Ryan v. Lehigh Valley R.R., 5 F.R.D. 399 (S.D.N.Y. 1946). 

87 Kendall v. United Airlines, Inc., 9 F.R.D. 702 (S.D.N.Y. 1949). 

88 Supra note 66. 

69 12 Ill. 2d 231, 145 N.E.2d 588 (1957). 

™Roembke v. Wisdom, 22 F.R.D. 197 (S.D. Ill. 1958); Gallimore v. Dye, 21 
F.R.D. 283 (E.D. Ill. 1958). 
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whether or not the supreme court in the Terry case actually passed on sev- 
eral serious constitutional considerations."1 The only reference to con- 
stitutional limitations in that case is: “Nor did those orders, issued pursuant 
to a proper exercise of a procedural rule in a civil case, infringe petitioner’s 
constitutional rights against unreasonable search and seizure... or any other 
constitutional guarantee.” 7? On the other hand, in Gallimore v. Dye ™ the 
United States District Court for the Eastern District of Illinois made a search- 
ing study and detailed consideration of the constitutional questions. In his 
opinion Judge Juergens observed that if plaintiff is to be permitted to dis- 
cover the details of defendant’s liability insurance he should logically be 
allowed also to discover defendant’s other assets, such as stocks, bonds, real 
estate, and bank account. This, in turn, would enable a person to discover 
the assets of anyone else merely by filing a complaint and propounding 
interrogatories, and such discovery might be had whether the plaintiff had 
a valid claim or had merely conjured up a claim for the sole purpose of 
discovering defendant’s assets. Accordingly, the court holds that to require 
a defendant to disclose his financial resources prior to an adjudication of 
liability would contravene the provisions of the fifth amendment. There- 
fore, to require him so to disclose his insurance coverage would likewise 
be a contravention of the fifth amendment. 

Subsequently, feeling that the court in the Terry case did not actually 
consider these constitutional limitations (because they were not completely 
presented to it) and feeling that the holding in Gallimore is a correct holding 
on the same, a large number of defense attorneys in Illinois recommended 
refusing to answer such interrogatories. There was no clear-cut answer at 
that time, but it was hoped that one would be forthcoming in the case of 
Jones v. Lewey, pending in the City Court of Alton, Illinois. In that case, 
all of the relevant, constitutional considerations with reference to Rule 
19-11 and 19-4 as construed in the Terry case, i.e., the violation, if any, of 
(1) procedural due process, (2) substantive due process, (3) equal protec- 
tion of law, and (4) the prohibition against state law impairing the obliga- 
tions of contract, were clearly raised. Procedurally, they were raised in the 
trial court by the defendant refusing to answer the interrogatory dealing 
with insurance, being found in contempt, and appealing the contempt order. 
This appeal, direct to the Illinois Supreme Court, was dismissed without 
opinion. In its order of dismissal, the court stated that it was “of the 
opinion that said appeal is not well taken. Therefore, it is considered and 
ordered by the court that said appeal be and the same is hence dismissed.” 


7 McClure v. Boeger, 105 F. Supp. 612 (E.D. Pa. 1952); McNelley v. Perry, 18 
F.R.D. 360 (E.D. Tenn. 1955). For cases reaching the same conclusion as the Terry 
case, see Brackett v. Woodall Food Prod., 12 F.R.D. 4 (E.D. Tenn. 1951); Orgel v. 
McCurdy, 8 F.R.D. 585 (S.D.N.Y. 1948) 

72 12 Ill. 2d at 240, 145 N.E.2d at 594. 


78 Supra note 70. 
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An attempt was then made to appeal directly to the Supreme Court of the 
. United States. On October 12, 1959, the Supreme Court of the United 
States entered the following order: “The appeal is dismissed for want of 
a substantial federal question.” “4 It is impossible to determine whether the 
two appeals were dismissed upon the substantive question concerning in- 
surance interrogatories or upon procedural ground. Hence, it would seem 
impossible to say that the conflict between Terry and Gallimore has or has 
not been resolved. 


Number and Timing of Interrogatories and Filing 


Federal Rule 33 provides that, “Interrogatories may be served after 
commencement of the action and without leave of court, except that, if 
service is made by the plaintiff within 10 days after such commencement, 
leave of court granted with or without notice must be first obtained.” 
Illinois Rule 19-11 provides that, “Interrogatories may be served within the 
same time and under the same circumstances as depositions may be taken.” 
Therefore, it becomes necessary to refer to Illinois Rule 19-1: “The deposi- 
tion of any person may be taken without leave of court at any time after 
the commencement of the action except that leave must be obtained if the 
deposition is to be taken prior to the time all defendants have appeared or are 
required to appear.” The only difference between the two rules would 
seem to be that the requirement that leave be obtained persists over a 
longer period of time under the Illinois rule than under the federal rule. 
In all other respects, the two rules are substantially the same, except that 
Illinois Rule 19-1 provides that, “The trial of a case shall not be delayed for 
the taking of depositions [or interrogatories] unless due diligence is shown.” 
Although there is no such express provision in the federal rules, the same 
is expressed in the case of United States v. W. E. O’Neil Constr. Co.” 

The permissible number of interrogatories or number of sets of inter- 
rogatories is expressly not limited by either the federal or Illinois rules “ex- 
cept as justice requires.” The Illinois rule goes on to provide in substance 
that a court should not limit the number of interrogatories unless it is 
necessary to protect the interrogated party against oppression or unreason- 
able annoyance, expense, or embarrassment. Cases decided under Federal 
Rule 33, in the absence of such a specific provision, have reached sub- 
stantially the same result.”¢ 

As previously noted, it is often desirable to serve written interrogatories 
to secure information in preparation for the taking of depositions. When 
this is done, it is suggested that interrogatories be served at the earliest 


7 80 Sup. Ct. 76 (1959) (per curiam). 

71 F.R.D. 529 (D. Mass. 1941). 

7% VY, D. Anderson Co. v. Helena Cotton Oil Co., 117 F. Supp. 932 (E.D. Ark. 
1953). 
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possible moment. It is interesting to note that in one case arising under 
Federal Rule 33, interrogatories were served and, before answering them, 
the interrogated party served notice of the taking of oral depositions, the 
same to be taken before the time the answers were due. The district 
court held this was improper, and that no depositions could be taken until 
the interrogatories had been answered."7 

Although Rule 19-11 does not require the filing of written interroga- 
tories, objections to interrogatories, or the answers to interrogatories, it is 
suggested that all three be filed with the clerk of the court in which the 
case is pending and that copies of the interrogatories be served upon any 
other party or parties to the litigation in addition to the party to whom they 
are directed.78 


Answers and Objections 


Under subsection (2) of Supreme Court Rule 19-11, it is provided that, 
“The interrogatories shall be answered separately and fully in writing under 
oath. The answers shall be signed by the person making them. The party 
upon whom the interrogatories have been served shall serve a copy of the 
answers on the party submitting the interrogatories and on the other parties 
within 15 days after the service of the interrogatories, unless the court, on 
motion and notice and for good cause shown extends or shortens the time 
or excuses service on the other parties.” Federal Rule 33 does not provide 
for the service of answers upon any party other than the one who has 
served the interrogatory. 

There are no cases in I]linois passing upon what type of answer satis- 
fies or does not satisfy the requirement that they be “full.” In at least one 
case under similar Federal Rule 33, it has been held that if a party cannot 
in his answer furnish in detail the information sought by the interrogatory, 
he may so state under oath.”® It has also been held under the federal rule 
that a refusal to answer on the grounds of physical or mental incapacity 
must be supported by proof.® 


™ Dublin Distributors, Inc v. Brewing Corp. of America, 8 F.R.D. 236 (S.D.N.Y. 
1948). 

78 Historical and Practice Notes, Inu. Stat. ANN. c. 110, § 101.19-11 (Smith-Hurd, 
1956), wherein it is stated: “Rule 19-11 does not in terms require that originals or 
copies of interrogatories or answers thereto be filed with the court. However, it is 
necessary to serve a copy of the interrogatories on the party to whom they are 
addressed (and on any other party) and to file the original of the interrogatories, to- 
gether with proof of service, with the court. A signed and sworn copy of the answer 
must be served on the party who served the interrogatories (and copies must be served 
on all other parties), and the original of the answers, with proof of service, must be 
filed with the court. The original objections may be filed, with proof of service of a 
copy, or presented to the court at the time of the hearing thereon.” 

7 Canuso v. City of Niagara Falls, 4 F.R.D. 362 (W.D.N.Y. 1945). 


8° Riordan v. Ferguson, 2 F.R.D. 349 (S.D.N.Y. 1942). 
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Under both the Illinois and federal rules, objections to interrogatories 
“must be made in writing within ten days after service thereof, together with 
a notice of motion for the hearing of the objections. Both rules also pro- 
vide that when interrogatories are objected to, answers are deferred until 
the validity of objections are determined, and the Illinois rule goes on to 
point out specifically that “the making of objections to certain interroga- 
tories shall not delay the answering of interrogatories to which objection 
is not made.” The Illinois rule is also more specific than the federal rule 
in providing that, “If the objections are overruled, the court shall fix the 
time for answering.” 

Objections to interrogatories must be specific,®! and general objections 
such as that the interrogatories are too numerous or burdensome will not 
suffice.82 The burden is upon the objecting party to show specifically the 
necessity of limitation.®* Likewise, it is improper for an objection to state 
simply that the interrogatories will require a party to make research or in- 
vestigations, or to compile data, or that the information is as easily available 
to the interrogating party as to the objecting party.** 

The court has broad discretion in passing on objections,®* and axio- 
matically all of the objections to interrogatories are waived by the giving 
of a voluntary answer thereto.** Further, it has been held that failure to 
file objections within the time specified under the rules constitutes a waiver 
of such objections, and the party will be required to answer.®* 


Continuing Nature 


Nothing is said in either the Illinois or federal rule on written inter- 
rogatories to parties which in any way indicates that interrogatories should 
under any circumstances be considered to be continuing in nature, thereby 
requiring the automatic disclosure of information secured after answer has 
been made. However, as previously noted, one of the purposes of the use 
of written interrogatories to parties is to avoid surprise, and under this 
doctrine it would seem appropriate that they be deemed continuing. On the 
other hand, any such requirement of a continuing obligation to answer 
interrogatories would have to be tempered by a “common-sense” applica- 
tion by the courts to avoid instances of undue burden, harassment, and 


81 Wolf v. United Air Lines, 9 F.R.D. 271 (M.D. Pa. 1949). 
82 Hoffman v. Wilson Line, Inc., 7 F.R.D. 73 (E.D. Pa. 1946). 
83 Hazell v. Pennsylvania R.R., 15 F.R.D. 282 (E.D. Pa. 1953). 


8 Woods v. Kornfeld, 9 F.R.D. 196 (M.D. Pa. 1949); Boone v. Southern Ry., 9 
F.R.D. 60 (E.D. Pa. 1949); Bowles v. Safeway Stores, Inc, 4 F.R.D 469 (W.D. Mo. 
1945). 

85 De Bruce v. Pennsylvania R.R., 6 F.R.D. 403 (E.D. Pa. 1947). 

86 Herbst v. Chicago, R.I. & P.R.R., 10 F.R.D. 14 (S.D. Iowa 1950). 

87 Bohlin v. Brass Rail, Inc., 20 F.R.D. 224 (S.D.N.Y. 1957). 
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expense being placed upon the interrogated party and/or of the interrogated 
party being required to prepare his adversary’s case for him. 

There are no Illinois cases on this point,8* and the cases decided in the 
federal courts and in other states, hereinafter discussed, do not present any 
clear-cut answer. They are discussed solely to give an idea of the problem 
involved and not as a complete statement of the law. The reader is cau- 
tioned that the bulk of the cases fail to consider such limitations as “matters 
prepared in preparation for trial” and “lawyers work product,” and to that 
extent and for that reason these holdings are of dubious value. 

The federal cases and the cases decided in other states may be divided 
into three categories: (1) those holding that there is no continuing obliga- 
tion to answer interrogatories; (2) those holding that such an obligation 
may be imposed by court order or by so stating in the interrogatory; and 
(3) those holding that interrogatories, by their inherent nature, impose an 
obligation to disclose information learned at any time up to the time of trial. 

Under a New Jersey rule,® substantially similar to Illinois Supreme 
Court Rule 19-11, it has been held that the names of witnesses, discovered 
after an interrogatory on that subject had been answered without listing the 
same, were not required to be disclosed and that those witnesses whose 


88 Although the subject of written interrogatories is mentioned in Granger v. 
Turley, 20 Ill. App. 488, 156 N.E.2d 610 (1st Dist. 1959), and apparently in some manner 
is related to their continuing nature, there is no decision on this aspect. See note 100 
infra. 

89.N.J.R. Civ. P. 3:33 (these provisions now appear in Rule 4:23): “After the 
commencement of the action any party may serve upon any adverse party written 
interrogatories to be answered by the party served or, if the party served is a public 
or private corporation or a partnership or association, by any officer or agent, who 
shall funish such information as is available to the party. Interrogatories may be served 
without leave of court, except that if service is made by the plaintiff upon any de- 
fendant within 10 days after service upon him of the summons and complaint, leave 
of court granted with or without notice must be obtained. The interrogatories shall 
be answered separately and fully in writing under oath. The answers shall be signed 
by the person making them; and the party upon whom the interrogatories have been 
served shall serve the original of the answers on the party submitting the interrogatories 
within 15 days after the service of the interrogatories, unless the court, on motion and 
notice and for good cause shown, enlarges or shortens the time. Within 10 days after 
service of interrogatories a party may serve written objections thereto together with 
a notice of the hearing of the objections at the earliest practicable time. Answers to 
interrogatories to which objection is made shall be deferred until the objections are 
determined. 

“Interrogatories may relate to any matters which can be inquired into under 
Rule 3:26-2, and the answers may be used to the same extent as provided in Rule 3:26-4 
for the use of the deposition of a party. Interrogatories may be served after a deposi- 
tion has been taken, and a deposition may be sought after interrogatories have been 
answered, but the court, on motion of the deponent or the party interrogated, may 
make such protective order as justice may require. The number of interrogatories or 
sets of interrogatories to be served is not limited except as justice requires to protect 
the party from annoyance, expense, embarrassment, or oppression. The provisions of 
Rule 3:30-2 are applicable for the protection of the party from whom answers to 
interrogatories are sought under this rule.” 








Fatt] INTERROGATORIES AND DEMANDS TO ADMIT 749 


names were not given were not precluded by that fact from testifying. 
In that case the court stated that there was nothing in the rule “which either 
expressly or by implication required a party to voluntarily supplement his 
answers to interrogatories by supplying the names of witnesses thereafter 
discovered by him or his attorney. Indeed, the rule indicates to the con- 
trary, for it is therein provided that there is no limit to the number of 
interrogatories which may be served, ‘except as justice requires to protect 
the party from annoyance, expense, embarrassment, or oppression.’ There- 
fore, if a party seeks later information after his first interrogatories have 
been answered, he is free, within the specifications of the rule, to serve addi- 
tional interrogatories. . . .” *! 

The view of the New Jersey court appears in a somewhat modified 
form in the decisions of the various federal district courts which have 
passed on the matter. One line of federal cases recognizes the power and 
authority of the court, upon application and notice, to provide by order 
that newly discovered information be supplied by the interrogated party 
without the service of further interrogatories.°? Another line of federal 
decisions hold that a continuing obligation may be imposed by merely so 
stating in the interrogatory.®? Under the latter line of cases, it is important 
to note that the specification by the interrogating party of the continuing 
nature of the interrogatory cannot be stated in general terms or related to all 
of the interrogatories, but it must be specified with respect to each individual 
question in which it is to operate. Thus the interrogated party can protect 
himself by proper objection to one or more thereof.** In this manner, the 
court, upon proper objection, can exert the same degree of control over the 
question of continuing nature as it has under the former line of cases, which 
require an order of the court to impose the continuing obligation, and it 
can thereby control the possible abuse or misuse of the procedure. 

One federal case, which has received no support from other decisions 


0 Capone v. Norton, 8 N.J. 54, 83 A.2d 710 (1951). 

1 Td, at 60, 83 A.2d at 712. 

% Kling v. Southern Bell Tel. & Tel. Co., 9 F.R.D. 604 (S.D. Fla. 1949); Chenault 
v. Nebraska Farm Products, 9 F.R.D. 529 (D. Neb. 1949); RCA Mfg. Co. v. Decca 
Records, 1 F.R.D. 433 (S.D.N.Y. 1940). 

8 Novick v. Pennsylvania R.R., 18 F.R.D. 296 (W.D. Pa. 1955); McNally v. 
Yellow Cab Co., 16 F.R.D. 460 (E.D. Pa. 1954); Furmanek v. Southern Trading Co., 
15 F.R.D. 405 (E.D. Pa. 1953); Wolf v. Dickinson, 15 F.R.D. 407 (E.D. Pa. 1953). 

% E.g., Novick v. Pennsylvania R.R., supra note 93, at 298, wherein the court 
stated, “It would further appear, that a party posing an interrogatory would best be 
in a position to know the need for supplemental answers, and that such party should 
specify to the interrogatory the request that answer thereto be deemed continuing. 
When an interrogatory is thus presented, and objection made, the court is squarely 
confronted with the issue of resolving its merits. But to superimpose the generalization 
that all answers to a set of interrogatories be deemed continuing, does not raise any 
issue before this court upon which ruling might be premised as to the justification 
of such request on specific interrogatories.” 
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and which has never even been followed by the bar in the district in which 
it was decided,® holds that an interrogatory inherently and without more 
imposes a continuing obligation to furnish information from the date of its 
service down to the time of the trial.%* This view would seem to be abso- 
lutely unfounded in reason. 

It is clearly recognized by the vast majority of the cases on this subject 
that the imposition of a continuing duty to answer interrogatories is a 
matter that must be closely regulated and controlled by the courts. Failing 
such regulation, the burdens that might be imposed could easily become 
intolerable. The problem involved here is perfectly demonstrated in the 
opinion in Novick v. Pennsylvania R.R.,°" where the court stated: 


“T do not believe that the ‘continuing’ interrogatory can be made a 
matter of general and universal application. . . . 

“It is only in those circumstances where the very nature of the 
interrogatory should require continuing answers, or where the informa- 
tion obtainable at pretrial would not afford the party sufficient time 
and opportunity to prepare his case, that the court should treat an 
interrogatory as ‘continuing.’ Otherwise, parties may be burdened with 
the requirement of providing a myriad of scraps of information which 
could prove of little aid to either party.” %° 


The gravity of the whole problem in this area is brought home with 
great impact when one realizes that in those courts recognizing the existence 
of such a continuing obligation it has been held that witnesses who are dis- 
covered subsequent to the answering of an interrogatory and whose names 
are not voluntarily furnished prior to trial are properly precluded from 
testifying.®® One Illinois decision mentions this possibility but does not 
expressly pass on the matter.! 


% See cases cited note 93 supra. 

%6 Smith v. Acadia Overseas Freighters, 120 F. Supp. 192 (E.D. Pa. 1953). 

°718 F.R.D. 296 (W.D. Pa. 1955). 

8 Jd. at 298. 

99 Sather v. Lindahl, 43 Wash. 2d 463, 261 P.2d 682 (1953); Evtush v. Hudson Bus 
Transp. Co., 7 N.J. 167, 81 A.2d 6 (1951). These cases are apparently an extension of 
the doctrine expressed in Newsum v. Pennsylvania R.R., 97 F. Supp. 500 (S.D.N.Y. 
1951), that the failure to disclose the names of witnesses known at the time of answer- 
ing an interrogatory with reference thereto, is a bar to their testifying at the trial. 

For a recent case coming up out of a federal district court in Illinois, see Jay Bee 
Warehouse Co. v. American Eagle Fire Ins. Co. (7th Cir., No. 12609, Sept. 23, 1959). 

100 No Illinois case has either expressly or by reasonable implication recognized the 
existence of such an obligation. However, in Granger v. Turley, 20 Ill. App. 488, 156 
N.E.2d 610 (1st Dist. 1959), it appeared that the defendant had served interrogatories 
on the plaintiff calling for the names of persons with knowledge of relevant facts; 
that the name of one person was not given; that that person was permitted, over ob- 
jection to testify. In refusing to reverse on this ground the court said that under 
Rule 19-12(3), the sanction for failure to comply with a discovery order depends upon 
the facts of each case and is within the courts discretion, and, “Assuming without 
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It is anticipated that the Illinois courts will adopt the New Jersey 
view because of the similarity between the rule in that state and Illinois 
Rule 19-11, and further because of the sound reasoning and approach of 
the New Jersey court in Capone v. Norton.' 


Use of Answer for Purposes Other Than Discovery 


Both the Illinois and federal rules provide that answers to interroga- 
tories can be used in the same manner as depositions of a party—the Illinois 
rule specifying that the use should be the same as that of a deposition by an 
“adverse” party. Reference must therefore be made to Rule 19-10, which 


provides: 


“Any part or all of a deposition, so far as admissible under the rules 
of evidence, may be used against any party who was present or repre- 
sented at the taking of the deposition or on whom due notice thereof 
was served, in accordance with any of the following provisions. .. . 
Discovery depositions may be used only (a) for the purpose of im- 
peaching the testimony of deponent as a witness in the same manner 
and to the same extent as any inconsistent statement made by a witness; 
or (b) as an admission made by a party or by an officer or agent of a 
party in the same manner and to the same extent as any other admission 
made by that person; or (c) if otherwise admissible as an exception to 
the hearsay rule.” 


Substantially the same provision is incorporated by reference in Fed- 
eral Rule 33. Handling this matter by cross reference, both the Illinois and 
federal rule present a unique problem. Both the Illinois and federal rules 
on the use of depositions provide that they may be used not only against the 


deciding that it was error to admit this testimony, it was not reversible error because 
this testimony was corroborated by other witnesses.” Jd. at 491, 156 N.E.2d at 612. 
(Emphasis added.) The foreging quotation is pure dicta. 

A contrary result is suggested in Illinois Bar Association, Trial Briefs, vol. V, No. 
5, Nov. 1959, wherein it is stated: “In an article published in the July, 1959 Illinois Bar 
Journal, Louis G. Davidson states (47 Ill. B. Jour. 918, 928): 

It is doubtful whether there is any continuing obligation under the Illinois 

Civil Practice Act or the Supreme Court Rules to file an amended answer 

disclosing later-discovered witnesses, although there are federal cases which 

have held that a court order or the form of interrogatory used can impose that 

obligation. The point has not been ruled on in Illinois by any reviewing court 

to my knowledge. One solution is to serve additional interrogatories shortly 

before the trial, asking for the names of such persons.’ 
In Illinois, an analogy may be drawn from cases arising under the provision of the 
Criminal Code requiring the State to provide the defendant, before arraignment, with 
a list of witnesses to be called at the trial on behalf of the State. (Ch. 38, par. 729, 
Ill. Rev. Stat. 1957.) The Supreme Court has repeatedly held that it is not error to 
permit unnamed witnesses to testify, unless the defendant is able to establish surprise 
and substantial prejudice by reason of omission of the witness’ name from the list of 
witnesses. See, e.g., People v. LaCoco, 406 Ill. 303, 313-314 (1950), cert. denied 340 U.S. 
918; People v. Weisberg, 396 Ill. 412, 420-421 (1947), cert. denied, 331 U.S. 826.” 

101 8 N.J. 54, 83 A.2d 710 (1951). 
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party who gave them, but also against any party who was present or repre- 
sented at the taking of the depositions or who had due notice thereof. Of 
course, with reference to interrogatories to parties, there is no requirement 
of the service of such interrogatories on other parties, or even of giving 
notice. Obviously, no one but the party answering the interrogatories, and 
possibly his attorney, is present when the answers are given. This raises the 
interesting question of whether or not the answers to interrogatories would 
be admissible against a party other than the interrogated party, if the other 
party was served with notice of the interrogatories and/or a copy thereof. 
Although the precise question has never been raised in Illinois, it would 
appear from River Junction v. Maryland Cas. Co.,'? that under the federal 
rule answers to interrogatories would not normally be admissible against 
any one but the answering party. Such a limitation would seem only reason- 
able under the circumstances, but such a result would not be reached as a 
matter of certainty in Illinois since Rule 19-11 does provide that a copy of 
the answers to written interrogatories shall be served upon all other parties, 
except when excused for good cause shown. 

Illinois Rule 19-10 is silent as to the use of depositions and answers to 
interrogatories at any other stage in litigation other than the trial of the 
cause, and by implication it would seem to impose such a limitation. On the 
other hand, Federal Rule 26(d), with reference to the use of depositions and 
the answers to interrogatories, specifically provides that they may be used 
“at the trial or upon the hearing of a motion or an interlocutory proceed- 
ing.” Under the federal rule it has been held that the answers to inter- 
rogatories may be taken into consideration in connection with a motion for 
summary judgment.!% 

With reference to the use of answers to written interrogatories to 
parties at the time of trial, it should be noted that the same are neither evi- 
dence nor a part of the pleadings, and that, therefore, they must be offered 
in evidence.!% It is axiomatic that the answers to interrogatories cannot 
be used on behalf of the answering party at the time of trial because of 
their self-serving nature.1% 

Under Federal Rule 33, it has been held in the case of McElroy v. 
United Air Lines‘ that the answers to written interrogatories to parties 
do not constitute, in general, a limitation upon proof which may be offered 
at the time of trial. There is no holding on this point in Illinois. However, 
it should be noted that the scope and purposes of written interrogatories to 


102 110 F.2d 278 (5th Cir. 1940). 
108 American Airlines, Inc. v. Ulen, 186 F.2d 529 (D.C. Cir. 1949), affirming 7 
F.R.D. 371 (D.D.C. 1947). 
104 Bowles v. Keller Glove Mfg. Co., 4 F.R.D. 450 (E.D. Pa. 1945). 
105 Bailey v. New England Mut. Life Ins. Co., 1 F.R.D. 494 (S.D. Cal. 1940). 
106 217 F.R.D. 100 (W.D. Mo. 1957). 
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parties under Rule 19-11 are substantially similar to those of a bill of par- 
ticulars as provided for in section 37 of the Civil Practice Act.!% In a num- 
ber of Illinois cases under section 37, it has been held that the contents of a 
bill of particulars (which is comparable to the answer to interrogatories), 
do constitute a limitation upon the proof which may be offered at the trial 
by the answering party.1°° It would be impossible to predict whether an 
Illinois court faced with the problem would adopt the federal view or 
would, by analogy to the bill of particulars, hold that the answers to in- 
terrogatories constituted a limitation and restriction at the time of trial to 
the proof of the items therein mentioned. 


DEMANDs To Apmirt Facts 


For quite some years, we in Illinois have had a rule which authorizes 
a party to an action to obtain the admission of relevant facts from the 
opposite party. 

Under the former rule, when a request was made on a party to admit 
relevant facts or the genuineness of documents, the request could be ig- 
nored and the only penalty which was provided was that the court might 
assess the costs and expenses of the party proving the fact, or document, 
against the party refusing to admit. 

Under that rule, if one did not wish to admit the facts, one merely sat 
tight, required the opposite party to take the necessary action to prove the 
facts, and waited to see if a request would be made and the court would 
require one to pay the costs and expense of the proof. This light penalty 
was not much of a deterrent, and it was one of the reasons that more use 
was not made of the rule. 

However, on the adoption of new Rule 18, the whole emphasis was 
changed and a penalty was imposed that put teeth into the rule. Now if 
one sits tight and takes no action on the requests to admit, one will be held 
to have admitted the facts. 

It is interesting to note that in the Joint Committee Comments,!® 
Rule 18 is stated to be taken from Federal Rule 36 with some minor changes, 
while in the historical notes in the U.S. Code,!° as well as in Moore’s Fed- 
eral Practice, Federal Rule 36 is stated to have been patterned on the 
statute and court rules in use in England and several states, including Illinois. 
While the general scheme of development of court rules has been for the 
states to follow the federal rules at least in part, Illinois has contributed to 


107 Int, Rev. S1at. c. 110, § 37 (1959). 

108 Bloom v. Nathan Vehon Co., 341 Ill. 200, 173 N.E. 270 (1930); cases collected 
in Inv. Strat. ANN. c. 110, § 37, n.13 (Smith-Hurd 1956). 

10° Trt, Stat. ANN. c. 110, § 101.18 (Smith-Hurd 1956). 

110 28 U.S.C. Rule 36 (1958). 

111 4 Moore, FEDERAL Practice { 36.02 (2d ed. 1950). 
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the formulation of the federal rule dealing with admission of fact and 
genuineness of document. 

In any event, Illinois Supreme Court Rule 18 and Federal Rule 36 are 
the same with some rather minor exceptions, and the construction placed 
on the rule by the federal courts will undoubtedly be given considerable 
weight where there is no contrary holding by the Illinois courts. 

There have been very few decisions by the courts of Illinois dealing 
with Rule 18 and reference must therefore be had to the decisions of the 
federal courts to learn what construction has been placed on the rule. 


Scope and Purpose 


While the rule with reference to admissions of fact and genuineness 
of documents is found in the midst of the rules relative to discovery pro- 
cedures, it is not technically a discovery tool. It is not to be used as a 
method of discovering evidence, but is only to be used to compel admission 
of relevant facts about which there is no real dispute 112 and thereby shorten 
the time of trial and let the real issues in dispute be clearly presented to the 
jury.13 

Even though interrogatories and requests for admission are both re- 
stricted to matters of fact which are relevant, and do not extend to legal 
opinions and conclusions, and although both procedures may be used in a 
given case, they are not interchangeable procedures which are designed for 
the same purpose.1!4 

In Jones v. Boyd Truck Lines,* plaintiff served defendants with re- 
quests for admission of fact under Rule 36(a) of the Federal Rules of Civil 
Procedure. Defendants filed a motion to quash the requests on the ground 
that they were improper because: (a) they requested defendants to prove 
elements of plaintiff’s case by evidence which plaintiff possessed or could 
obtain from third parties; (b) they requested admissions dealing with the 
disputed matters of fact; and (c) they requested the giving of conclusions 
as to ultimate facts. Judge Ridge, in discussing the theory and purpose of 
Rule 36(a) of the Federal Rules of Civil Procedure, said: 


“The theory and purpose of Rule 36(a) is to provide an effective 
method whereby the parties to an action may interrogate each other 
to ascertain before trial just what facts are in dispute between them. 
The intendment of that rule is that parties to litigation should not 
consume time at trial, or be put to expense in making proof of evi- 
dentiary, or ultimate facts appearing in a case that are not substantially 
contested. 


112 Bede v. Beck, 11 F.R.D. 293 (N.D. Ohio 1951). 

118 Knowlton v. Atchison T. & S.F.R.R., 11 F.R.D. 62 (W.D. Mo. 1951). 
114 People v. The Jules Fribourg, 19 F.R.D. 432 (N.D. Cal. 1955). 

115 11 F.R.D. 67 (W.D. Mo. 1951). 











Fatt] INTERROGATORIES AND DEMANDS TO ADMIT _ 755 


“Rule 36(a) was not designed to make discovery of the existence of 
~ facts, as such. It was designed as an effective method to discover and 
circumscribe contested factual issues in a case, either basic or ultimate 
facts, so that the disputed issues may be clearly and succinctly pre- 
sented to the trier of facts. When requests for admissions of fact and 
responses are made pursuant to the provisions thereof, they ‘are not 
pleadings and are not governed by the rules applicable to pleadings, 
but rather are a part’ of the record proper in the case, . . . and as such 
they are to be treated and considered by the trier of the facts from the 
standpoint as to whether a prima facie case, or given defense, has been 
established, or in weighing such admissions with the other evidence in 
the case to determine that situation. 

“Such being the office of requests and responses made under said rule, 
it should be clear that a request made for admission of a fact, though it 
be as to a part of the burden of proof of a party to litigation; or, that 
calls for evidentiary matter that is equally available to, and known by, 
the parties; or, which deals with a disputed matter contained in the 
pleadings; is not an improper one under Rule 36(a), supra. The rule 
seeks to eliminate the necessity for proof of uncontroverted facts. 
Naturally, if it is to be effective for that purpose, requests may be pro- 
pounded thereunder seeking admission of every fact in a case relevant 
to the issues, whether such fact is one that is known to the interrogator, 
...is a part of his burden of proof, . . . or is contested in the pleadings. 
... It is within the contemplation of that rule that its effective use will 
be made for that purpose, after resort has been had to other discovery 
means and at a time when the facts in a case have become fully revealed 
to the parties and so congealed that the truth thereof is known or may 
be ascertained upon reasonable inquiry. The better reasoned author- 
ities hold if the rule is to be circumscribed as defendants would here 
have us do, its effectiveness would be wholly destroyed and obliter- 
a, ...°™ 


The rule clearly provides that any admission made pursuant to a request 
under this rule is for the purpose of that action only. It is not an admission 
for any other purpose and cannot be used against the answering party in 
any other proceeding. 


Formulation of Requests To Admit 


The purpose of this rule can be served best if the party formulates his 
requests in such a manner that they are capable of being answered clearly 
and without qualification.147 Requests should be simple and direct, limited 
to relevant facts, and should not be framed so as to permit the insertion of 
voluntary statements or unresponsive matter in response thereto.1!® If they 


116 Jd, at 69. 
117 Schawmut, Inc. v. American Viscose Corp., 12 F.R.D. 488 (D. Mass. 1952). 
118 United States v. New Wrinkle, Inc., 16 F.R.D. 35 (S.D. Ohio 1954). 
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are thus susceptible of direct answer, they will clearly convey the desired 
facts when offered at the trial. 

It is permissible to request the admission of the truth of a fact even 
though the party requesting it may have personal knowledge, or where 
the fact requested to be admitted is equally known to both the party re- 
questing and the party upon whom the request is made.1?® 

In one case, a request for admission consisted of twenty-six paragraphs 
covering sixteen pages, and the first so-called request for admission of fact 
contained 560 words, was replete with conclusions of fact and law, and 
covered operations over a ten-year period. The court sustained objections 
to this request, stating that the requests for admission almost achieved the 
status of a perfect example of how not to prepare requests for admissions 
under Federal Rule 36. It was again pointed out that the statement of facts 
should be made simple, having a single fact in each paragraph.’”° 

Limitations on requests for admission seem to be dependent upon the 
nature of the case and the manner in which the requests are presented. In 
one case, there were 106 requests for admission, and the court held this 
proper in view of the complex nature of the case.!?4 In another case, the 
defendant was required to answer all but two of 267 requests for admissions 
of fact.122 

A request for admissions may be proper, even though the request be 
made as to a portion of the evidence on which the party making the re- 
quest has the burden of proof, or that it be used with a disputed matter 
raised by the pleadings.1*% 


Procedure 


Under Rule 18, at any time after the commencement of the action, a 
party may serve upon the other a written request for admission by the 
latter of the genuineness of any relevant document described in and ex- 
hibited with the request, or of the truth of any relevant matter set forth 
in the request. A defendant who has not appeared, however, shall not be 
served prior to the time he is required to appear. 

Under Federal Rule 36, the request may be made at any time, but if 
the plaintiff desires to serve a request within ten days after the commence- 
ment of the action, leave of court must be obtained. 

Federal Rule 36 provides that each of the matters of which an admis- 
sion is requested shall be deemed admitted unless the party on whom the 
request is served files his sworn denial or files his written objections 


119 Fidelity Trust Co. v. Village of Stickney, 129 F.2d 506 (7th Cir. 1942). 
120 Baldwin v. Hartford Acc. & Indem. Co., 15 F.R.D. 84 (D. Neb. 1953). 
121 Schawmut, Inc. v. American Viscose Corp., supra note 117. 

122 Moscowitz v. Baird, 10 F.R.D. 233 (S.D.N.Y. 1950). 

128 Jones v. Boyd Truck Lines, 11 F.R.D. 67 (W.D. Mo. 1951). 
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within the period designated in the request not less than ten days after 
service, or within a shorter or longer time as the court may allow on mo- 
tion and notice. On the other hand, Rule 18 does not provide for the fixing 
of the time, in the demand, when the action must be taken, but fixes the 
period at a flat ten days. However, near the end of the Illinois rule, it is 
provided that if written objections to a part of the request are made, the 
remainder of the request shall be answered within the period designated in 
the request, inferring that a longer time might be specified in the request for 
admission. An interesting situation might develop if a party requested ad- 
missions to be made within twenty days and so specified in his request, and 
the party upon whom they were served did not answer within the statutory 
ten-day period after service, but did answer within the period specified in 
the request. Under the express ten-day provision of this section, such a re- 
quest might be deemed admitted although denied in the response. 

While not required by the rules, the better practice would seem to be 
to file the original request, together with proof of service, with the clerk 
of the court within a reasonable time after service. 


Objections 


Under the former federal rules, considerable doubt arose as to the 
correct procedure to be followed to obtain relief from what appeared to 
be an improper request. However, this doubt has now been removed by 
the wording of present Federal Rule 36 and in Illinois, by Rule 18. 

If the party served desires to avoid making the admission requested, he 
must, within ten days after service of the request, either (a) file and serve 
a sworn statement denying specifically the matters of which admission is 
requested, or under oath set forth in detail reasons why he cannot truth- 
fully admit or deny the matter; or (b) file and serve written objection based 
on the ground that some or all of the requested admissions are privileged, 
are irrelevant, or that the request is otherwise improper in whole or in 
part. The rule is clear that if objection is made to only part of the request 
for admission, the remainder must be answered under oath or they will be 
deemed to have been admitted. A party ignoring the request for admission 
will find he has admitted the same. If objections are made, the objecting 
party must, at the time the objections are filed and served, give notice of 
the hearing on the objections. The hearing must be set at the earliest 
practicable time. 

In addition to two rather clear and well-defined objections based on 
privilege 124 or irrelevancy,!®> the third objection is general in nature— 
“otherwise improper,” in whole or in part. While the term “otherwise im- 
proper” is admittedly a broad term, it is not to be construed as a catch-all 


124 Schawmut, Inc. v. American Viscose Corp., 12 F.R.D. 488 (D. Mass. 1952). 
125 Waider v. Chicago R. I & P.R.R., 10 F.R.D. 376 (S.D. Iowa 1950). 
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which will encompass all objections which may be addressed to the ques- 
tion of admissibility at the trial of a matter. Its purpose is to enable the 
court to protect a party against unfair or unreasonable requests to admit.!¢ 

Objections have been sustained where the facts sought to be elicited 
were exclusively within the knowledge of the party making the request, 
were immaterial to the issues in the case, and were covered in part by 
answers to interrogatories theretofore served.1?7 While it is not proper to 
request the admissions of facts exclusively within the requesting parties 
knowledge, the fact that the person making the request may have equal 
knowledge of the fact is no basis for an objection to an interrogatory.!*8 

Where a party who has been served with a request for admission of 
fact in good faith believes that the request is improper under the rule, on 
the ground that what it seeks to admit is privileged, irrelevant, or other- 
wise improper, he may by proper objection raise this point and have the 
court pass upon it before he will be required to respond.!*® Accordingly, 
where the party interposed objections to requests for admission on the 
ground that the requests called for conclusions of both law and fact, it was 
held to be the type of objection which should be presented to the court 
and ruled upon in advance of the trial.'8° However, if a party served with 
a demand to admit facts has no knowledge of the subject matter of the re- 
quest and cannot within reason determine the remoteness and the truth of 
such fact, he cannot obtain the relief sought by an objection, but must 
answer, setting up all of the facts.1%! 


Response 


Where the request for admission is not subject to objection, the party 
receiving the request or demand must either admit the request or specifically 
deny the same, or he must state in detail why he cannot truthfully either 
admit or deny the same. The rule requires that a denial shall fairly meet 
the substance of the requested admission. 

Where an answer to a request for admission contained language that 
any statement in the request “not specifically admitted or denied, shall be 
deemed denied on the ground that it is inaccurate, irrelevant, incompetent, 
and/or immaterial, or because it is argumentative and calls for a conclusion, 
or because the answering defendants have no competent knowledge of said 
statement,” it was held that this answer did not comply with the rule re- 
quiring the party “to deny specifically” or detail the reasons why he could 


126 Schawmut, Inc. v. American Viscose Corp., supra note 124. 

127 Booth Fisheries Corp. v. General Foods Corp., 27 F. Supp. 268 (D. Del. 1939). 

128 Electric Furnace Co. v. Fire Ass’n, 9 F.R.D. 741 (N.D. Ohio 1949). 

129 United States v. Taylor, 100 F. Supp. 1016 (W.D. La. 1951); Knowlton v. 
Atchison, T. & S.F.R.R., 11 F.R.D. 62 (W.D. Mo. 1951). 

180 Loring v. United Air Lines, Inc., 19 F.R.D. 322 (D. Mass. 1956). 

181 Knowlton v. Atchison, T. & S.F.R.R., supra note 129. 
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not truthfully admit or deny it.18? It has also been held that a denial of the 
accuracy of a statement or a refusal to admit the statement was an in- 
sufficient denial and would result in an admission by the party upon whom 
the demand was made.!8 The mere fact that the party on whom the de- 
mand is made does not have personal knowledge of the matter sought to 
be admitted, if the truth can be ascertained by reasonable inquiry, it is 
incumbent upon the party to admit or deny the same.154 

It is generally recognized that when a party responds with “denied” in 
an answer to a request for admission, it is a “specific denial” within the 
meaning of the rule. However, a “refusal to admit” has been held not to 
be a denial; 85 and, likewise, if after a denial the responding party qualifies 
it by stating that he does not have sufficient knowledge or information to 
form a belief, the requirements of the rule will not have been met and it 
will be held to be an admission.1%* The rule requires good faith as well 
as truthfulness, and a response should not be equivocal or evasive. 


Use of Admissions 


The use of admissions obtained pursuant to Rule 18 is restricted by the 
statute to the pending action only, and an admission so made cannot con- 
stitute admission for any other purpose, nor can it be used in any other 
proceeding. 

Where a party who has been properly served with a request to admit 
facts fails to respond within the time allotted, the requested facts will be 
deemed to have been admitted for the purposes of the trial, or in connec- 
tion with a motion for a summary judgment where there remain no dis- 
puted questions of fact.187 

Of course, when an admission is sought to be introduced in evidence, 
it is subject to all the usual objections as to admissibility, and, axiomatically, 
an admission can be used only against the party from whom it is secured 
and cannot be used against any other person. 

A recent IIlinois case demonstrates just how effectively this procedure 
can be employed. In City of Champaign v. Roseman,'*8 suit was brought to 
restrain the defendant from using a certain lot as a physician’s and sur- 
geon’s office, and, further, to restrain the defendant from using it for any 
purpose prohibited by the ordinances of the plaintiff city. In the answer 


182 United States v. Schine Chain Theatres, 4 F.R.D. 109 (W.D.N.Y. 1944). 

183 Southern Ry. v. Crosby, 201 F.2d 878 (4th Cir. 1953). 

134, H. Tate Co. v. Jiffy Enterprises, 16 F.R.D. 571 (E.D. Pa. 1954); Jones v. 
Boyd Truck Lines, 11 F.R.D. 67 (W.D. Mo. 1951). 

185 Southern Ry. v. Crosby, supra note 133. 

136 Dulansky v. Iowa-Illinois Gas & Elec. Co., 92 F. Supp. 118 (S.D. Iowa 1950). 

187 Modern Food Process Co. v. Chester Packing & Provision Co., 30 F. Supp. 520 
(E.D. Pa. 1939). 

188 15 Tll. 2d 363, 155 N.E.2d 34 (1958). 
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the defendant denied the passage, approval, and effectiveness of the ordi- 
nance, asserted the invalidity of the section of the ordinance making it un- 
lawful to make alterations other than as authorized by permit, denied that 
the property was within the prohibited district, and denied that the altera- 
tions were contrary to the permit. The other material allegations of the 
complaint were admitted, and the answer went on affirmatively to set up 
that the restrictions were unreasonable, arbitrary, and constituted an un- 
reasonable classification, and that the restriction had no substantial rela- 
tion to, or adverse effect upon, the health, safety, morals, and welfare of 
the public. 

The plaintiff, under Rule 18 of the Illinois Supreme Court, served a 
written request for admission of the genuineness of the zoning ordinance 
and the zoning map attached thereto, and the truth of the location of the 
property by address and street number; the plaintiff also sought admission 
of the truth of the statement that the defendant did not reside on the 
premises and that a certain officer of plaintiff was duly appointed and acting. 
The defendant did not deny or file objections to the request. 

No action being taken on the request for admission, plaintiff filed a 
motion for judgment on the pleading, which was granted. The supreme 
court, in affirming the judgment below, stated that the only issues of fact 
which were raised by the answer were admitted by failure to deny or 
object to the request for admissions of fact provided for in Rule 18. It 
then went on to hold that since all of the allegations of the complaint had 
been admitted, there were no remaining issues of fact for determination 
and that accordingly a judgment on the pleadings was proper. 


CoNCLUSION 


The two procedures discussed here, as they are now established, are 
new. The extent to which they will become workable tools in Illinois will 
largely depend upon the profession’s acceptance of them and upon their 
delineation by the courts. A careful use of the two procedures, together 
with other discovery tools, will reduce the subject of any litigation by re- 
solving most peripheral issues and leaving for trial only the few clear-cut 
and genuinely disputed issues. 








PHYSICAL AND MENTAL 
EXAMINATIONS 


BY WYATT JACOBS * 


THE JUDICIAL POWER to require the plaintiff to submit to a physical 
examination was exercised in England in the appeal of mayhem as early as 
about 1659.1 The exercise of this power was recognized by Blackstone in 
1786 in his Commentaries on the Laws of England.* Lost in the shuffle for 
about 300 years, and after a number of contrary decisions, the existence of 
the power was officially established in Illinois in 1957,3 and was implemented 
in the same year by a “new” Rule of Court.* In the advent of the new rule, 
the power had been exercised for a few years in some of the trial courts of 
the state, such as in Cook County,® but from the nature of this practice it is 
difficult to determine the characteristics of its exercise with any degree of 
certainty. Some beneficial delineation of this new power has been made by 
the many writings of legal scholars, who have both traced its existence and 
exercise in particular jurisdictions and criticized contrary opinions. The 
clarity thus achieved is clouded considerably by the ramifications of the new 
power to order a physical examination with respect to either the classic 
physician-patient privilege or the more modern development of the rule 
against disclosure of facts gleaned in preparation for trial (sometimes called 
“work product of counsel” and inartfully referred to as a privilege), or both, 
since statutes and judicial views in these two areas often differ widely from 
one jurisdiction to another. The battle which has been waged in other juris- 
dictions with the law of privilege has tended to obfuscate clear lines of 
distinction, and has perhaps furnished a basis for a great deal more un- 
certainty in Illinois than that which normally might attend a new power at 
its inception. In the period of about two years since the new Illinois rule 
has been in effect, appellate review concerning it has consisted largely of 
general approbation without passing upon specific details.? Thus, while the 
new rule has its roots deep in the common law, and the manner prescribed 


*WYATT JACOBS. B.A. 1929, Vanderbilt University; J.D. 1931, Uni- 
versity of Chicago; partner in the firm of Jacobs, Miller & Lederleitner, 
Chicago, Illinois. 


1 Austin v. Hilliers, Hardres Reports (1655-1660) 408. 

23 BLACKSTONE, COMMENTARIES ON THE LAws oF ENGLAND 332 (1786). 

3 People ex rel. Noren v. Dempsey, 10 Ill. 2d 288, 139 N.E.2d 780 (1957). 

# Tuy. Rev. Stat. c. 110, § 101.17-1 (1959). 

5 People ex rel. Noren v. Dempsey, supra note 3. 

6§ WicmoreE, EvipeNce § 2220 (3d ed. 1940); Lesemann, Physical Examination of 
Claimants in Personal Injury Actions, 1950 U. Itt. L.F. 178; Annots., 51 A.L.R. 183 
(1927); 108 A.L.R. 142 (1937). 

7 People v. Carpenter, 13 Ill. 2d 470, 150 N.E.2d 100 (1958). 
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by the supreme court for the exercise of the power is undoubtedly favored, 
the various facets of it have not been judicially tested, and its scope for 
particular applications has not been defined, apart from the wording of the 
rule itself. The future course, however, is not completely unchartered in that 
the new rule was patterned in part upon Rule 35 of the Federal Rules of 
Civil Procedure, and the twenty-odd years of experience under the federal 
rule.® 

A comparison between Illinois Rule 17-1 and Federal Rule 35 discloses 
not only many similarities in wording, but also a number of rather significant 
differences.® Both rules agree in enunciating the gist of the power and do so 


SIty. Stat. ANN. c. 110, § 101.17-1 (Smith-Hurd Supp. 1958); Fep. R. Civ. P. 35; 
Annot., 131 A.L.R. 810 (1941). 

® Rule 17-1 reads as follows: 

“1, In any action in which the physical or mental condition of a party or of a 
person in his custody or legal control is in controversy, the court upon notice and for 
good cause shown on motion made within a reasonable time before the trial, may order 
the party to submit to a physical or mental examination by a physician suggested by the 
party requesting the examination, or to produce for such examination the person in 
custody or under legal control who is to be examined. The court may refuse to order 
examination by the physician suggested but in that event shall permit the party seeking 
the examination to suggest others. A party or person shall not be required to travel an 
unreasonable distance for the examination. The order shall fix the time, place, condi- 
tions and scope of the examination and designate the examining physician. 

“2, The party requesting the examination shall pay the fee of the examining 
physician and compensation for any loss of earnings incurred or to be incurred by the 
party or person to be examined in complying with the order for examination, and shall 
advance all reasonable expenses incurred or to be incurred by the party or person in 
complying with the order. 

“3, Within twenty days after the completion of the examination, and in no event 
later than ten days before trial, the examining physician shall prepare duplicate originals 
of a written report of the examination, setting out his findings, results of all tests made, 
his diagnoses and conclusions, and deliver or mail an original of his report and of all 
corrections, supplements, or additions thereto, to the attorney for the party requesting 
the examination and a duplicate original thereof to the attorney for the party examined 
or for the party who produced the person who was examined. The court may enforce 
compliance with this requirement. If the report is not delivered or mailed to the attorney 
for the party examined, or for the party who produced the person who was examined, 
within the time herein specified or within any extensions or modifications thereof 
granted by the court, neither the physician’s report nor his testimony or his findings or 
x-ray films or the results of any tests he has made may be received in evidence except 
at the instance of the party examined or who produced the person examined.” 


Federal Civil Procedure Rule 35 reads as follows: 

“(a) Order for Examination. In an action in which the mental or physical condi- 
tion of a party is in controversy, the court in which the action is pending may order 
him to submit to a physical or mental examination by a physician. The order may be 
made only on motion for good cause shown and upon notice to the party to be ex- 
amined and to all other parties and shall specify the time, place, manner, conditions, and 
scope of the examination and the person or persons by whom it is to be made. 

“(b) Report of Findings. (1) If requested by the person examined, the party caus- 
ing the examination to be made shall deliver to him a copy of a detailed written report 
of the examining physician setting out his findings and conclusions. After such request 
and delivery the party causing the examination to be made shall be entitled upon re- 
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in substantially similar terms, namely, that in actions in which the physical 
or mental condition of a party is in controversy, the court may for good 
cause order the party to submit to a physical or mental examination by a 
physician. 

In federal practice this grant of power has been regarded as permissive 
in that the court need not, but “may” enter such an order, and the exercise 
of the power rests in the discretion of the court according to the facts and 
circumstances, as to which compliance with the requirements of the rule is 
but a part.!° The historical notes for the Illinois rule indicate that a similar 
interpretation is to be placed on Rule 17-1. 

The question of when the physical or mental condition of a party is 
“in controversy” in “an action” has caused some difficulty under the federal 
rule in that some courts have regarded the rule as applicable only or pri- 
marily to “personal injury actions” and have been reluctant to extend it to 
other types of action. Since the Illinois rule expressly relates to “any 
action,” and since the court which promulgated the rule seems favorably 
disposed toward it, the rule is not likely to be limited to personal injury 
actions in Illinois. 

A showing of “good cause,” of course, is a basic requirement of both 
rules. Being a relative criterion, which varies from case to case, it is one of 
the larger factors of the discretion involved. Under the federal rule, “good 
cause” has been held to be sufficiently shown by an averment that the de- 


quest to receive from the party examined a like report of any examination, previously 
or thereafter made, of the same mental or physical condition. If the party examined 
refuses to deliver such report the court on motion and notice may make an order re- 
quiring delivery on such terms as are just, and if a physician fails or refuses to make 
such a report the court may exclude his testimony if offered at the trial. 

“(2) By requesting and obtaining a report of the examination so ordered or by 
taking the deposition of the examiner, the party examined waives any privilege he may 
have in that action or any other involving the same controversy, regarding the testimony 
of every other person who has examined or may thereafter examine him in respect 
of the same mental or physical condition.” 

10 Coca-Cola Bottling Co. v. Negron Torres, 255 F.2d 149 (1st Cir. 1958) (where 
plaintiff was wholly recovered and affliction was such that it had no permanency, claim 
being only for past injury and not for presently existing injury, denial of physical 
examination not an abuse of discretion); Bucher v. Krause, 200 F.2d 576 (7th Cir. 
1953) (refusal to order plaintiff to submit to physical examination is not abuse of discre- 
tion in actions for assault, false arrest, unlawful search and seizure, false imprisonment, 
or negligent shooting by police officers who mistook plaintiff for a robber). 

11 Wadlow v. Humberd, 27 F. Supp. 210 (W.D. Mo. 1939) (Plaintiff brought an 
action of libel against defendant, who allegedly wrote that plaintiff suffered from cer- 
tain physical and mental conditions of a type to bring plaintiff to disrepute. It was 
held that the physical and mental condition of the plaintiff was not in controversy. 
“Truth” as a defense was not mentioned, the court noting the “personal injury case” 
background of Rule 35). See also Bucher v. Krause, supra note 10, where in actions for 
assault, false arrest, unlawful search and seizure, false imprisonment, and negligent shoot- 
ing the refusal to order a physical examination was upheld but apparently not on the 
basis of the type of action involved. Contra, Beach v. Beach, 114 F.2d 479 (D.C. Cir. 
1940). 
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fendant has reason to believe that the plaintiff has not been injured to the 
extent contended.!? On the other hand, good cause is not shown where the 
plaintiff’s claim is for a past injury from which there was a complete re- 
covery without permanent and continuing disability.3 The nature and 
extent of an injury are thus not only the ultimate objective of the rule but 
are elements of a showing of good cause for such an examination and re- 
main so even though the nature and extent of injury necessitate examinations 
of a painful or serious character.!* 

It is not just any person, however, who may be required to submit to 
a physical examination. Both rules expressly relate to “a party” as the class 
of persons subject to its terms. But determining who is “a party” to an ac- 
tion is not always a simple matter since the real party in interest may remain 
unnamed in the pleadings or a nominal party may bring an action for another 
person’s benefit. In some actions, an infant is neither a necessary nor proper 
party, yet the infant’s welfare may be a prime consideration in the result. 
In this context, federal opinions are in conflict as to whether a physical 
examination can be required of a parent, brother, sister, child, spouse, or 
guardian of the plaintiff, with the tendency perhaps favoring a narrow or 
strict construction which has been tempered at times by the exigencies of 
actions to determine parentage or national status.15 These niceties of dis- 
tinction which confound the federal practice seem to be obviated in large 
measure under the Illinois rule which provides that in any actions in which 
the physical or mental condition of a party “or of a person in his custody or 
legal control” is in controversy, the court may order the party to submit to 
a physical or mental examination or to produce for such examination the 
person in custody or under legal control who is to be examined. 

The state and federal rule also agree that a physical examination be 
ordered only upon motion, properly noticed. While neither rule expressly 
prohibits such an examination on the court’s own motion, the wording would 
not seem to encourage the court to take the initiative in exercising its in- 
herent power, which is, perhaps, unfortunate, although the need for such 
court action is likely to be infrequent. Another facet which is likely to prove 


12Leach v. Greif Bros. Cooperage Corp., 2 F.R.D. 444 (S.D. Miss. 1942). 

18 Coca-Cola Bottling Co. v. Negron Torres, supra note 10 (mouse in coca-cola 
bottle). 

14 Klein v. Yellow Cab Co., 7 F.R.D. 169 (N.D. Ohio 1944) (pylegram and cysto- 
scopic examination ordered where it was doubtful that there was any legal defense to 
the action and principal injuries were to the genital and associated parts of the body). 

15 Dulles v. Quan Yoke Fong, 237 F.2d 496 (9th Cir. 1956); Fong Sik Leung v. 
Dulles, 226 F.2d 74 (9th Cir. 1955); Yee Szet Foo v. Dulles, 18 F.R.D. 237 (S.D.N.Y. 
1955); Chin Nee Deu v. Dulles, 18 F.R.D. 350 (S.D.N.Y. 1955). Contra, Lee Wing 
Get v. Dulles, 18 F.R.D. 415 (E.D.N.Y. 1955) (granted as to plaintiff’s mother); 
Beach v. Beach, supra note 11 (granted as to wife and her child in her suit for main- 
tenance and her husband’s counterclaim for divorce); see Lue Chow Kon v. Brownell, 
220 F.2d 187 (2d Cir. 1955); Annots., 163 A.L.R. 939 (1946); 46 A.L.R.2d 1000(1956). 
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regrettable is the restriction on the time within which the examination must 
be sought and accomplished. Rule 17-1 requires the motion to be made 
within a reasonable time before trial, and the report must be delivered no 
later than 10 days before trial. Rule 35 does not specify a time for either 
making the motion or delivering the report, but its terms anticipate that the 
matter will be resolved before trial, and an attempt to obtain a physical 
examination as part of a post-trial motion has been defeated in both a trial 
and reviewing court, which result elicited a vigorous dissent.'® While medi- 
cal reports obtained under the instant rule approach a degree of impartiality, 
the medical questions involved often amount to hairsplitting, especially in 
the interpretation of the X rays. While a trial must be protected from undue 
delays or interruptions, the ultimate purpose and sole reason for having a 
trial is to discover and declare the truth. The entire system of modern dis- 
covery is dedicated to that end. Yet, circumstances may prevent a physical 
examination from being had before trial, and not every physical examination 
is so time consuming as to interrupt or unreasonably delay a trial. More- 
over, there are instances where a favorable verdict has astounding curative 
powers, and a person who according to a doctor’s testimony has some 
permanent disability and would henceforth be unable to work, is seen en- 
gaged in more strenuous employment and use of the injured member after 
a favorable verdict than he engaged in before the alleged injury. If the quest 
is truth and the injury is bona fide, there should be no impediment to ob- 
taining a physical examination after verdict, if, in the court’s discretion, such 
an examination could be helpful in a given case, not to usurp the jury func- 
tion but rather to protect the integrity of the court and jury system by 
setting aside verdicts improperly obtained. 

The examiner specified in each of the instant rules is a physician. While 
the term physician was undoubtedly employed in a loose or generic sense, 
a high degree of specialization obtains among medical practitioners, and the 
term may prove to be inadequate to encompass some specialists of certain 
physical or mental conditions. The problem does not seem to have been 
encountered by a reviewing court, however. The examiner is, of course, 
designated by the court in its order. In federal practice there is no pro- 
vision allowing the moving party to suggest the name of an examiner, and 
where such a suggestion has been made, some courts have indicated that they 
would follow the suggestion in the absence of objection,!7 while others 
have indicated that they would exercise their discretion and would not 
necessarily designate the physician requested by the moving party.’® The 
Illinois rule, on the other hand, will perhaps afford the same degree of dis- 


16 Teche Lines, Inc. v. Boyette, 111 F.2d 579 (Sth Cir. 1940). 

17 Gale v. National Transp. Co., 7 F.R.D. 237 (S.D.N.Y. 1946); Gitto v. The Italia, 
27 F. Supp. 785 (E.D.N.Y. 1939). 

18 Leach v. Greif Bros. Cooperage Corp., 2 F.R.D. 444 (S.D. Miss. 1942). 
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cretion in a given case if the suggestions of the moving party are persistently 
offbeat, but the rule specifies that the examination be made by a physician 
suggested by the party requesting the examination, and, while the court may 
refuse to order examination by the physician suggested, the party request- 
ing the examination must then be permitted to suggest the names of other 
physicians. In either event, however, it would seem that the physician 
should be a court witness, and the rule should so provide. 

In addition to designating the name of the examining physician, the 
court must also fix the time, place, conditions, and scope of the examination. 
In this connection, it might be well for the parties to submit statements of 
what is disputed and what is not disputed so that the examiner knows pre- 
cisely what to look for and what is the particular purpose of the examina- 
tion. The order should, of course, be obeyed, and the examination should 
not be made by a physician other than the one designated by the court.!® 
The discretion of the federal court is rather broad and, on the whole, the 
terms and conditions imposed seem to be both liberal and fair. Thus, a 
physical examination has been fixed on a Saturday in a city near the place 
of employment to suit the convenience of the party examined.2° On the 
other hand, the inconvenience of traveling a long distance from one state 
to another was not a valid objection to an order for a physical examination 
where the party to be examined was a resident of one state and chose the 
federal forum in another state for suit.24 Where traveling any distance is 
involved, the court is likely to fix the time for physical examination just 
before or immediately after the time set for taking the deposition of the 
party to be examined in order to avoid two trips.?? In this connection, the 
Illinois rule merely provides that a party shall not be required to travel an 
unreasonable distance for an examination. 

The terms and conditions upon which an order for physical examination 
may be predicated will naturally vary with the circumstances of each case. 
Thus, an order for a physical examination has prohibited X-ray examination 
until such time as the physical exam discloses the necessity for an X-ray 
examination.2? And, where the plaintiff objected to examination by a male 
physician but could not show that her doctor was a female, the objection was 
unavailing.2* Furthermore, where the plaintiff submitted to one examination 
and furnished defendant with a copy of his own physician’s report, includ- 


19 Dulles v. Quan Yoke Fong, supra note 15. 
20 Randolph v. McCoy, 29 F. Supp. 978 (S.D. Tex. 1939). 


21 Pierce v. Brovig, 16 F.R.D. 569 (S.D.N.Y. 1954) (plaintiff had to travel from 
Georgia to New York for examination); Gale v. National Transp. Co., supra note 17 
(plaintiff had to travel from Massachusetts to New York for examination). 


22 Pierce v. Brovig, supra note 21. 
23 Gale v. National Transp. Co., 7 F.R.D. 237 (S.D.N.Y. 1946). 
% Ibid. 
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ing X rays, a motion for a second examination was denied, the court noting 
that the discovery had was sufficient to enable adequate preparation for 
trial.25 Similarly, where two physical examinations of the plaintiff were 
commenced, one before suit and the other after suit, but neither was com- 
pleted, a motion to require the plaintiff to submit to a physical examination 
was denied until the defendant made a proper showing that the defendant 
was not at fault in the failure to complete the second examination and that 
the plaintiff was able to travel to the place of the third examination, if one 
were ordered.2® While under both rules the examination is at the expense 
of the party requesting it, the Illinois rule specifically provides that the party 
requesting the examination shall pay the fee of the examining physician, 
compensation to the person examined for any loss of earnings incurred or 
to be incurred in complying with the order for examination, and shall 
advance all reasonable expenses incurred or to be incurred in complying 
with the order. 

Once an examination is had, it should materialize into a complete dis- 
closure of all examinations made, and reports of the findings and conclusions 
should be available for use in the case by both parties. In federal practice, 
however, such a result need not obtain because the findings and conclusions 
of the physician examining at the instance of the examined party remain 
secret until such time as the person examined requests a copy of a detailed 
written report of the court-ordered examination. Requesting a copy of the 
report waives the physician-patient privilege. Voluntarily submitting to a 
physical examination without court order does not waive the right to request 
a copy of the report; 2? but a voluntary submission to a physical examination 
without thereafter requesting a copy of the report of the court-ordered 
examination does not waive the physician-patient privilege even if such a 
report is received without request.?® Since the request of the person examined 
is crucial, it will be enforced under the terms of Federal Rule 34.2° 

Once the person examined has requested a copy of the report of the 
court-ordered examination, the party at whose instance the examination was 
made is then entitled to receive a copy of the reports of examinations of the 
same physical or mental condition made by any other physician before or 
after the one ordered by the court, and Federal Rule 34 will secure such a 


25 Rutherford v. Alben, 1 F.R.D. 277 (S.D.W. Va. 1940). 

26 Strasser v. Prudential Ins. Co. of America, 1 F.R.D. 125 (W.D. Ky. 1939). 

27 Kelleher v. Cohoes Trucking Co., 25 F. Supp. 965 (S.D.N.Y. 1938); Keil v. 
Himes, 13 F.R.D. 451 (E.D. Pa. 1952); Dumas v. Pennsylvania R.R., 11 F.R.D. 496 
(N.D. Ohio 1951); Nedimyer v. Pennsylvania R.R., 6 F.R.D. 21 (E.D. Pa. 1946); 
Lipshitz v. Bleyhl, 5 F.R.D. 225 (E.D.N.Y. 1946); Rutherford v. Alben, supra note 25. 

28 Benning v. Phelps, 249 F.2d 47 (2d Cir. 1957); Sher v. DeHaven, 199 F.2d 777 
(D.C. Cir. 1952). But see Cox v. Pennsylvania R.R., 9 F.R.D. 517 (S.D.N.Y. 1949). 

29Shupe v. Pennsylvania R.R., 19 F.R.D. 144 (W.D. Pa. 1956); Keil v. Himes, 
supra note 27; Dumas v. Pennsylvania R.R., supra note 27. 
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result; 9° but in absence of a request and its attendant waiver of privilege, 
it has been held that neither the reports of the examined party’s doctors nor 
their involuntary depositions can be had by the defendant.*! The discovery 
allowed does not extend beyond the report or reports to either the hospital 
records or a physician’s office records.2 The waiver of privilege, which is 
brought about by complete compliance with the federal rule, is said to avoid 
the effects of state privilege statutes on the same subject.®3 

Securing the benefits of a court-ordered physical examination seems to 
be much more simple and certain under the Illinois rule, at least according 
to its wording in the absence of interpreting opinions. In establishing the 
existence of the instant power, the Illinois Supreme Court said, inter alia, 
that: 


“The basic principle that animates our law of evidence is that what is 
relevant is admissible. Exceptions to that principle must justify them- 
selves. If there is to be exception here, it must be because a privilege 
exists. And a privilege in the law of evidence, to be soundly based, must 
rest on considerations that make it more desirable to risk concealment 
of the truth than to disrupt the values that the privilege supports. No 
such considerations are involved in the ordinary physical examination in 
a personal injury case.” 54 


Whether the language thus employed amounts to a pro tanto abolition or 
waiver of the physician-patient privilege wherever Rule 17-1 applies is not 
perfectly clear; but on its face the rule does not become embroiled with 
the privilege, and merely provides that within twenty days after the com- 
pletion of the examination and in no event later than ten days before trial, 
“the examining physician shall prepare duplicate originals of a written report 
of the examination,” setting out his findings, results of all tests made, his 
diagnoses, and conclusions, “and deliver or mail an original of his report 
and of all corrections, supplements, or additions thereto, to the attorney 
for the party requesting the examination and a duplicate original thereof 
to the attorney for the party examined” or for the party who produced the 
person who was examined. Presumably, the privilege ceases upon disclosure, 
but here disclosure is or can be involuntary in a given case and the extent to 
which privilege may be involved in the Illinois rule is not clear. 

This interpretation seems to be corroborated by recent legislation. 
Though the supreme court impliedly warned against the validity of restric- 


80 Lindsay v. Prince, 8 F.R.D. 233 (N.D. Ohio 1948); Butts v. Sears, Roebuck & 
Co., 9 F.R.D. 58 (D.D.C. 1949). 

81 Shepherd v. Castle, 20 F.R.D. 184 (W.D. Mo. 1957); Bohlin v. Brass Rail, Inc., 
20 F.R.D. 224 (S.D.N.Y. 1957); Sher v. DeHaven, supra note 28. 

32 Butts v. Sears, Roebuck & Co., supra note 30. 

38 Tweith v. Duluth, M. & I. Ry., 66 F. Supp. 427 (D. Minn. 1946). 
84 People ex rel. Noren v. Dempsey, 10 Ill. 2d 288, 293, 139 N.E.2d 780, 783 (1957). 
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tive legislation in rejecting the notion of “lack of power” to order physical 
examinations, to wit, “Moreover, it involves the dubious assumption that the 
legislature could today constitutionally cut off a reasonable and appropriate 
method of getting at the truth in a judicial controversy,” ** the new legisla- 
tion seems to supplement the rule rather than retard its purpose. As ap- 
proved by the Governor on July 22, 1959, the Illinois statute provides that: 


“No physician or surgeon shall be permitted to disclose any information 
he may have acquired in attending any patient in a professional char- 
acter, necessary to enable him professionally to serve such patient, ex- 
cept only ... (2) in all mental illness inquiries, (3) in actions, civil or 
criminal, against the physician for malpractice, (4) with the expressed 
consent of the patient, or in case of his death or disability, of his per- 
sonal representative or other person authorized to sue for personal in- 
jury or of the beneficiary of an insurance policy on his life, health, 
or physical condition, (5) in all civil suits brought by or against the 
patient, his personal representative, a beneficiary under a policy of in- 
surance, or the executor or administrator of his estate wherein the pa- 
tient’s physical or mental condition is an issue... .” *8 


Thus, it would seem that the physician-patient privilege is not involved 
at all under Rule 17-1, but if that be so, the extent of the discovery per- 
missible is still not entirely clear because an Illinois appellate court has re- 
cently held that the reports of a plaintiff’s examining (as distinguished from 
treating) physician were not privileged. However, they were nevertheless 
not subject to discovery before trial because they constituted preparation 
for trial, or the so-called “work product” of counsel.27 Rule 17-1 was not 
involved in the issue thus decided, and the court there volunteered that while 
their decision was required by the terms of Rule 5(1), the interpretation was 
not desirable and the rule should be revised. 

While under federal practice a physician’s report made before or after 
the court-ordered examination is subject to discovery (but such discovery 
does not seem to extend beyond the report to the office or hospital records), 
Illinois law now seems to permit discovery of the physician’s records in 
reference to examination and treatment of an injured person, and also of the 
physician’s report or written statement reflecting his records, under certain 
circumstances. The law adverted to, in creating a lien for physicians render- 
ing “treatment” to injured persons, provides, inter alia, that: 


Section 3. 


“Any party to a cause pending in a court of record against whom a 
claim shall be therein asserted for damages resulting from injuries shall, 


35 Td. at 293, 139 N.E.2d at 783. 
36 T]]. Laws 1959, at 1941. (Emphasis added.) 
37 Kemeny v. Skorch, 22 Ill. App. 2d 160, 159 N.E.2d 489 (1st Dist. 1959). 
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upon request in writing, be permitted to examine the records of the 
physician in reference to the examination and treatment of the injured 
person. Any physician claiming a lien under this Act shall, within 10 
days of being so requested in writing by any such party, furnish to such 
party, or file with the clerk of the court in which the cause is pending, 
a written statement of the nature and extent of the injuries sustained by 
and the treatment given to the injured person by such physician and the 
history, if any, as given by the injured person, insofar as shown by the 
records of the physician as to the manner in which the injuries were re- 
ceived.” 


Section 4. 


“Any party against whom a claim shall be therein asserted for damages 
resulting from injuries shall, upon request in writing, be permitted to 
examine the records of the physician in reference to the examination and 
treatment of the injured person. Any physician claiming a lien under 
this act shall, within ten days of being so requested in writing by any 
such party, furnish to such party, a written statement of the nature and 
extent of the injuries sustained by and the treatment given to the in- 
jured person by such physician and the history, if any, as given by the 
injured person, insofar as shown by the records of the physician as to 
the manner in which the injuries were received.” 


Section 5. 


“Should any physician fail or refuse to give or file a written statement 
in conformity with and as required by Sections 3 and 4 hereof after 
being so requested in writing in conformity with Sections 3 and 4 
hereof, the lien of such physician shall immediately become null and 
void,” 88 


Similar legislation exists as to nonprofit hospitals and hospitals maintained 
and operated by a county.*® 

Without assessing their validity or vulnerability to attack, just what 
these statutes might mean as they dovetail with Rule 17-1 remains to be seen 
and explored. Can they be obviated by failure to claim a lien? Do they 
apply only to treating physicians and not to physicians examining for pur- 
pose of testifying at trial? It would seem ridiculous in the extreme to per- 
mit discovery and disclosure by the man acting to heal and save, while in- 
jury is fresh and consequences are often vital, and at the same time to se- 
clude for the big surprise at trial, the findings and opinions of a man who 
acted not to heal but to convince a jury. Such a man’s opinions can be com- 
pletely irresponsible with impunity because since he is not “treating,” his 
opinions cannot harm the patient, nor can he be sued for malpractice. Since 


38 TI]. Laws 1959, at 2206. (Emphasis added.) 
$9 Int. Rev. Stat. c. 82, §§ 97-101 (1959). 
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his views are not known until trial, when there may be no time to refute 
-them, he can leave the courtroom handsomely paid by the party whom he 
knew he was to benefit, with only a few people aware of what has been 
perpetrated. Neither the statutory language, assuming its validity, nor the 
rule require preservation of the treating versus examining physician dichot- 
omy. And, if the truth is merely being discovered and not manufactured, 
then the examining physician should be a court witness, and there should 
be no fanciful theory of “work product” to hide the scientific facts from 
discovery until trial. The extent of injury should not be left to “wits,” 
borrowed or original. Such a concept is the antithesis of the modern theory 
of discovery and merely encourages some medical experts to take undue 
liberties with the facts. 

Within the permissible range of discovery, a party who is examined 
pursuant to federal rule and who refuses to deliver a report of any examina- 
tion may be ordered to deliver the report in question on such terms as may 
be just. Similarly, if the physician fails or refuses to fulfill the terms of the 
rule as to him, his testimony may be excluded if offered at trial. No other 
sanctions are imposed by the rule itself but, with the exception of contempt, 
effective enforcement, including dismissal of the action, is provided by 
Federal Rule 37.*° 

Illinois Rule 17-1 also empowers the court to enforce delivery of the 
report. Violation of the rule in this respect operates to exclude from evi- 
dence the report and the physician’s testimony, unless offered by the party 
examined. While no other sanctions are mentioned in the rule itself, those 
normally attending a refusal to discover are stated in Rule 19-124! and, 
unlike the federal practice, contempt is not excluded. Exclusion of testi- 
mony may be a proper partisan sanction under the rule, but perhaps it is 
justice that is suffering, for the court is thus being deprived of the testimony 
of a physician appointed by it. Such testimony should not be offered by 
any party, nor should its admission be refused to any party. 

Consistently with Illinois law, a federal order requiring a physical ex- 
amination is interlocutory and not appealable,*? and the nature of the order 
does not change when entered by a state court. 

Unless narrowly construed, with rigidity and by making archaic dis- 
tinctions, Illinois Rule 17-1 and related statutes on the subject seem to repre- 
sent a liberal and farsighted advance in Illinois jurisprudence. In its present 
form it appears to have avoided many of the pitfalls which attended the de- 


40 Fep, R. Civ. P. 37; Sibbach v. Wilson & Co., 108 F.2d 415 (7th Cir. 1939) (affirm- 
ing jailing for contempt of physical examination order), rev'd, 312 U.S. 1, 61 Sup. Ct. 422 
(1941); Klein v. Yellow Cab Co., 7 F.R.D. 169 (N.D. Ohio 1944) (dismissal of action); 
see Annot., 4 A.L.R.2d 348, 378 (1949). 

41 Int. Rev. Stat. c. 110, § 101.19-12 (1959). 

42 Bowles v. Commercial Cas. Ins. Co., 107 F.2d 169 (4th Cir. 1939). 
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velopment of its federal precursor. In the broad sweep of such advances as 
have been made it can reasonably be expected that in the future, liberality 
in interpretation of an inherent judicial power will permit the exercise of 
that power not only upon the court’s own initiative, but at any time during 
the pendency of the action, and that in a proper case, the use of court wit- 
nesses in civil cases will be recognized in this area of law. 


























DISCOVERY PRACTICE — DOCUMENTS, 
TANGIBLE ARTICLES, REAL ESTATE 


BY PHILIP H. CORBOY * 


Common-LAw BACKGROUND 


CASE DECISION! AND STATUTE? have characterized Illinois as a 
common-law state in which the philosophies and mechanics of the English 
system of jurisprudence have been diffused. The heritage of common law 
with its fictions and technicalities had a pervasive influence on the courts 
and legislatures of the state even before the admission of Illinois to the 
Union.* Thus, it is not at all surprising that pre-trial discovery, including 
the production and investigation of documents, tangible articles, and real 
estate, was enmeshed in the intricacies of common-law procedures. Anachro- 
nistic systems of discovery have left but a shadow on the present methods of 
preparation, but the transitional period between the almost complete iron 
curtain of the common law to the present open-door policy of pre-trial 
discovery justifies examination of the development of the procedure. Many 
of the early legal attitudes and case decisions have little practical operation 
today but an acquaintance with them reveals the efficacy of the present mode 
of examining documents, tangible articles, and real estate. 

The atmosphere dominating early common-law litigation quite possibly 
had its origin in some ancient athletic field where the lawsuit was like a 
game in which the litigants had an absolute right to conceal their evidential 
resources.* Surprise and concealment were the ground rules by which the 
fascinating contest of litigation was played. The practice of assisting the 
adversary with preparation of his case was unknown to the lawyers of 
Illinois until the Civil Practice Act of 1933.5 

At common law there was only one type of case in which examination 
of items in possession of the opponent was allowed. This was in litigation 
involving sealed instruments in which the plaintiff was required by a device 
called profert to produce a document in court. The defendant could then 
demand oyer, which allowed inspection of the document.® If a deed or other 


* PHILIP H. CORBOY. LL.B. 1948, Loyola University; Attorney-at- 
Law, Chicago, Illinois. 


1 Kinross v. Cooper, 224 Ill. App. 111 (2d Dist. 1922). 

2Ity. Rev. Stat. c. 28, § 1 (1959). 

3 Bulpit v. Matthews, 42 Ill. App. 561 (3d Dist. 1891), aff'd, 145 Ill. 345, 34 N.E. 525 
(1893). 

46 Wicmore, Evipence § 1845 (3d ed. 1940). 

5 Tix. Rev. Stat. c. 110 (1933). 

6 Lester v. People, 150 Ill. 408, 23 N.E. 387 (1890); Mason v. Buckmaster, 1 Ill. 27 
(1820). 

773 








774 DISCOVERY PRACTICE IN ILLINOIS (III) [Vo . 1959 


instrument under seal were set up by way of defense, the plaintiff was like- 
wise entitled to inspection. The rule was later extended to cover all instru- 
ments “declared on,” whether under seal or not. In controversies other than 
those arising out of writings, the common law had no way in which items 
in possession or control of the adversary could be examined. Their im- 
portance to the other party’s case in no way surmounted this rule.” 

It was to correct this deficiency in the common law that equity estab- 
lished an auxiliary jurisdiction which was appropriately entitled ‘“dis- 
covery.” § The equitable remedy in aid of lawsuits was precipitated by filing 
a bill in chancery with a series of interrogatories designed to elicit informa- 
tion. A bill of discovery “properly and technically so called, [was] a bill 
to obtain by means of a sworn answer of the defendant, a discovery of facts 
resting in his knowledge, or of deeds, writings or other things in his custody 
or power.” ® Under the proper circumstances, the court would order pro- 
duction of the item thus discovered. 

The premise upon which early discovery was based was that the seeker 
could only acquire information which would be of assistance in proving his 
case. Evidence which was to be used by the adversary was not discoverable. 
Professor Pomeroy stated the rule: 


“The fundamental rule on this subject is, that the plaintiff’s right 
to a discovery does not extend to all facts which may be material to 
the issue, but is confined to facts which are material to his own title or 
cause of action; it does not enable him to pry into the defendant’s case, 
or find out the evidence by which that case will be supported.” 1° 


As early as 1819, Illinois chancery courts were granted jurisdiction to 
proceed according to the general usage and practice of courts of equity. 
This statute, in conjunction with the legislation adopting the common law 
of England, and their successor statutes, were the bases for use of the bill 
of discovery in early Illinois practice. There are no case decisions to indi- 
cate that the bill of discovery was used to examine personal or real property, 
but the reported cases imply this equitable remedy was often employed to 
acquire disclosures of writings, deeds, and other papers up to the passage 
of the first Civil Practice Act in 1933. The decisions disclose the limitations 
of that method of obtaining aid. 

Quite early, a document sought by bill of discovery had to be in the 
exclusive possession of the party called upon to disclose it, and the moving 
litigant was bound to allege that the evidence sought was not known to 


71 Pomeroy, Equity JurisprupEeNce § 190 (3d ed. 1905). 

87d. §§ 191, 192. 

® Philadelphia Fire Ins. Co. v. Central Nat'l Bank, 1 Ill. App. 344, 357 (1st Dist. 
1878). 

101 PomERoY, Equity JURISPRUDENCE 270 (3d ed. 1905). 

11 TI]. Laws 1819, at 170. 
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others.!2 It was also necessary to allege that facts upon discovery would be 
. disclosed to be the truth, and a bill lacking that affirmation was fatally de- 
fective.!8 The familiar doctrine that “equity will not grant relief where 
there is an adequate remedy at law” was applicable to the auxiliary jurisdic- 
tion of discovery.'* A bill of discovery would not be successful if the pur- 
pose was the obtaining of evidence to be used in suits to be subsequently 
filed.15 

The common-law limitations were somewhat diminished by an almost 
modern approach by the Illinois Supreme Court in 1921 when it held that 
a bill of discovery in aid of a lawsuit was available to acquire facts which 
would relieve the plaintiffs of the necessity of obtaining proof from other 
sources.'® This same decision, however, took a step backward by requiring 
proof of a prima facie case at law before discovery was available in equity. 

In England the bill of discovery was at times permitted in litigation in- 
volving real estate. In a case seeking recovery of tithes, the plaintiff sought 
inspection of the defendant’s premises by himself and certain of his witnesses. 
In allowing the discovery, the court said: 


“Though novel in circumstances, this case is not novel in principle. 
The purpose of inspection is to inform the conscience of the 
Court.... 

“ 


“(T]he question is, whether in such a case, the Court must not have 
the means of ascertaining, by the inspection of witnesses, the nature of 
the premises, in order to ascertain their value; and whether the law 
meant to leave it thus, that the Defendants were to state in their answer 
their opinion, and to send their own surveyor to give his opinion of the 
value, but on the other hand, the Plaintiff was to be in such circum- 
stances that he could examine no witnesses who knew with precision 
the value of the premises?” 17 


With the exception of one case, which will be discussed in a later por- 
tion of this article and which did not involve a bill of discovery in aid of a 
lawsuit, there are no I]linois decisions concerning inspection of real property. 
In principle, there would seem to be no reason why the bill of discovery 
could not have been used to acquire access to real estate provided the com- 
mon-law obstacles to relief could be overcome. Absence of authority in this 


12, Vennum v. Davis, 35 Ill. 568 (1864). 

18 New Era Co. v. Shannon, 44 Ill. App. 477 (1st Dist. 1892). 

14Detroit Copper & Brass Rolling Mills v. Ledwidge, 58 Ill. App. 351 (1st Dist. 
1895). 

15 Robson v. Doyle, 191 Ill. 566, 61 N.E. 435 (1901). 

16 Brandenburg v. Buda Co., 218 Ill. App. 542 (1st Dist. 1920), aff'd, 299 Ill. 133, 
132 NE. 514 (1921). 

17 Kynaston v. East India Co., 3 Swans, 248, 261, 264, 36 Eng. Rep. 850, 854, 855 
(1819). 
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area is probably due to the lack of litigation in which entry upon another’s 
land was a necessary and integral part of a litigant’s case. Preparation for 
trial, of course, no matter how desirable, was not a basis for relief by way of 
bill of discovery. 

In England, discovery was also available in cases of personal property 
other than documents. In Marsden v. Panshall,!® a clothier had entrusted 
clothes to another to sell. Instead of the clothes being sold, they were 
pawned to the defendant. A lawsuit ultimately resulted. The owner of the 
clothes employed the auxiliary jurisdiction of equity and sought inspection 
of the clothes which were then in the defendant’s possession. The defendant 
admitted they had been pawned to him but refused to admit they belonged 
to the plaintiff. The court in granting the discovery allowed the plaintiff 
with two others present to “have a sight of the clothes pawned.” 

There is no more Illinois authority for the propriety of a bill of dis- 
covery of personalty, other than documents and books, than there is for 
access to real estate. Again, if common-law doctrines could be satisfied, 
there is no reason to conclude that personal articles would not have been 
susceptible of production at common law in the State of Illinois. 

Other jurisdictions in this country have had no difficulty in allowing 
bills of discovery of both personal and real property without benefit of 
either statute or rule. In Reynolds v. Burgess Sulphite Fibre Co.,!° a New 
Hampshire decision, the plaintiff sought to supplement his common-law 
action with a bill of discovery in which he requested pieces of scrap of 
a certain machine. He also sought inspection of the machine in the presence 
of his lawyers and experts whom he intended to have testify at the trial. 
The court granted relief. In the Missouri case of State ex rel. Mfg. Co. v. 
Beck,” an order was obtained allowing the plaintiff to photograph and in- 
spect the defendant’s real estate and to take paint samples. 


Discovery UNDER THE EvipeNce Act 


In 1872, common-law procedures were augmented with legislation that 
granted discovery of books and writings prior to trial. The legislature 
granted all Illinois courts the power “in any action pending before them, 
upon motion, and good and sufficient cause shown, and reasonable notice 
thereof given, to require the parties, or either of them, to produce books or 
writings in their possession or power which contain evidence pertinent to 
the issue.” 24 

This statute, a portion of the Evidence Act, gave Illinois law courts 
jurisdiction, previously available only in courts of equity, to grant discovery 


181 Vern 407 (1686). 

1971 N.H. 332, 51 Atl. 1075 (1902). 

20 337 Mo. 839, 85 S.W.2d 1026 (1935). 
21 Itt. Rev. Stat. c. 51, § 9 (1872). 
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of documents. This legislation rendered no assistance to procurement of 
other tangible personalty nor did it allow access to real estate. 


Constitutionality 


The production of documents in the manner in which the 1872 statute 
Was sometimes administered, was successfully attacked for violating that 
provision of the state constitution allowing “the right of the people to be 
secure in their persons, houses, papers and effects, against unreasonable 
searches and seizures.” In Lester v. People,?? the lower court ordered certain 
of defendant’s books to be placed in possession of the court clerk for in- 
spection by plaintiff’s lawyer. Leave was also granted the plaintiff to make 
copies of the defendant’s books while in the possession of the clerk. The 
supreme court condemned the procedure and said the placing of the books 
in the hands of a third party for an indefinite time outside the presence of 
the court was “an unlawful deprivation of his property rights” and “in 
palpable violation of his constitutional right to be secure against unreason- 
able seizure of his papers and effects.” 2% 

This court fostered the “game of wits” philosophy of litigation which 
did not tolerate the advantages a litigant might obtain by having his ad- 
versary’s books available for inspection. The strictness of this decision was 
slightly diluted a short time later when a corporation’s books were required 
to be produced in a lawyer’s office for inspection. In Swedish-American Tel. 
Co. v. Fidelity & Cas. Co.,?4 the court held, “If the order, requiring the pro- 
duction of the books, limits the examination to such matters as are pertinent 
to the issue, there will be no infringement upon the constitutional privilege 
of protection against unreasonable search and seizure.” 25 The procedure fol- 
lowed an older decision ¢ in which the producer of records was allowed to 
seal up and conceal all parts of books which did not relate to the matter in 
issue. Customer’s names and accounts between others not party to the litiga- 
tion could not be divulged. If the order for production was in any way 
general, it was in conflict with the fourth amendment to the federal con- 
stitution and section 2, article 2 of the Illinois Constitution.27 If discretion 
were left to the attorney for the seeking party to determine what he wished 
to inspect or did not wish to inspect, the order would be regarded as violative 
of constitutional rights.?8 


22 150 Ill. 408, 23 N.E. 387 (1890). 

28 Id. at 421, 23 N_E. at 389. 

4 208 Ill. 562, 70 N.E. 768 (1904). 

25 Id. at 572, 70 N.E. at 771. 

26 Pynchon v. Day, 18 Ill. App. 147 (1st Dist. 1885), aff'd, 118 Ill. 9, 7 NE. 65 
(1886). 

27 Red Star Laboratories Co. v. Pabst, 359 Ill. 451, 194 N.E. 734 (1935). 

28 Carden v. Ensminger, 329 Ill. 612, 161 N.E. 137 (1928). 
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Concurrent Jurisdiction With Equity 


The commendable ambition of the Evidence Act was to avoid the 
circuitous remedy of equity in aid of lawsuits. The expediency of produc- 
tion of documents in lawsuits was recognized in decisions which held that 
the Evidence Act obviated the necessity of proceeding by way of bill of 
discovery.”® 

The need for the legislation did not divorce lawyers from the ancient 
methods and cumbersome procedures of equity. Those who insisted on 
going to equity for help, as could be anticipated, were met with the objec- 
tion that the statute provided a remedy and that the equitable procedure 
therefore would not lie. This was, again, a manifestation of the maxim, 
“Equity will not grant relief when there is an adequate remedy at law.” 
After some vacillation, the courts held that relief in equity by bill of dis- 
covery was concurrent with the jurisdiction of courts of law acting under 
authority of the Evidence Act.®° 


Pertinent to the Issue 


Opportunity was given to the courts to recognize in this statute a 
machinery for production of books or writings that would aid in prepara- 
tion for trial. One of the objects of the legislation was to furnish a sum- 
mary means of obtaining written evidence “pertinent to the issue” which 
was in possession of the opposite party.*! “Pertinent to the issue,” however, 
suffered many of the limitations incurred in the use of the bill of discovery, 
and as a result, discovery and preparation for trial as known today were 
never realized under this statute. For instance, it was improper in a con- 
tract case in which a defendant pleaded a set-off to grant him “production 
of all books, invoices, memoranda and writings showing orders and sales 
of furniture cabinets within the territory described.” *2 Because the order 
required a general exposition of all of the plaintiff's business in a certain 
territory, it was not justified as being pertinent to the defendant’s claim. 
The party seeking production could only seek, see, and look at the docu- 
ments and books which would be evidence in support of his claim or his 
set-off. As in the bill of discovery, the desired evidence had to be pertinent 
either by pleadings or affidavit. In a case for recovery of monies involved 
in a stock transaction, a trial court refused to order production of books 
showing all dealings with others during the same period of transactions 


29 Swedish-American Tel. Co. v. Fidelity & Cas. Co., supra note 24. 

30 Wynn v. Taylor, 109 Ill. App. 603 (1st Dist. 1903). 

31 Brandenburg v. Buda Co., 218 Ill. App. 542 (1st Dist. 1920), aff’d, 299 Ill. 133, 132 
NE. 514 (1921). 

32 Walter Cabinet Co. v. Russell, 250 Ill. 416, 420, 95 N.E. 462, 463 (1911). 
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between the defendant and the plaintiff.33 A subsequent motion was made 
for production of all books showing purchases of sales of stocks like those 
claimed to have been bought by the defendant through a certain agency. 
Again the court refused, and on appeal it was affirmed in both instances. 
This was despite the affidavit of the plaintiff that the defendant’s books 
would verify or disprove whether the statements in the personal account of 
the plaintiff were true. The accounts with others were regarded as “cer- 
tainly [and] ordinarily . . . entirely immaterial.” *4 

Production of telegrams, letters, and a company’s salesbooks, which 
were claimed to show prices at which coal was sold on the open market, 
was refused because these documents would not be competent as evidence 
to show the market prices of the commodity.*® The policy of not allowing 
“fishing expeditions” dominated discovery under this statute, and unless the 
pleadings or affidavits made the documents admissible at the trial in behalf 
of the person desiring inspection, the court would refuse production. 

The requirement that “good and sufficient cause” be shown that docu- 
ments were pertinent to the seeking party’s issue meant that the old equitable 
principles of discovery had to be first satisfied before a litigant was allowed 
production and inspection of writings. 


Sanctions 


Limited discovery under the Evidence Act lacked machinery for judicial 
sanction for failure to comply with production orders. Striking pleadings 
and entering judgment were attempted but, in the absence of statutory au- 
thority, met with no success.**¢ A party had to resort to proceedings in 
which the litigant who refused to produce upon order of court was cited 
for contempt. On appeal, analysis of the contempt order would test the 
trial court’s ability to order production.*? 


Utility of Evidence Act Today 


The statute of 1872 contributed little to assist in preparation for trial, 
and during its reign as the sole method of discovery at law, astuteness of 
counsel and the battle of wits continued to characterize the concept of 
advocacy. This statute has never been repealed, but with discovery me- 
chanics under supreme court rules available to Illinois lawyers, there is scant 
reason for use of the Evidence Act today. As far as preparation for trial 


88 Pynchon v. Day, 18 Ill. App. 147 (1st Dist. 1885), aff'd, 118 Ill. 9, 7 NE. 65 
(1886). 

84 118 Ill. at 14, 7 N.E. at 66. 

85 Consolidated Coal Co. v. Jones & Adams Co., 120 Ill. App. 139 (3d Dist. 1905), 
aff'd, 232 Ill. 326, 83 N.E. 851 (1908). 

86 Walter Cabinet Co. v. Russell, supra note 32. 

37 Carden v. Ensminger, 329 Ill. 612, 161 N.E. 137 (1928). 
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is concerned, it has no utility. For the lethargic lawyer, however, who 
fails to employ proper discovery before trial and who finds himself in the 
middle of trial lacking books or writings that are pertinent to the issues 
of his case, and his case alone, the Evidence Act may still be of some service. 
Under the Evidence Act, “reasonable notice” is required for production 
of books and writings. “Reasonable notice” has been construed most 
liberally in that notice can be satisfied even though a jury has been selected ** 
and even in the middle of trial.5® In one instance, without any notice, a wit- 
ness on cross-examination, in actual possession of the documents at the time, 
was required in open court to produce letters and telegrams from a party 
to the transaction in controversy.*° A compassionate court today may still 
grant this type of succor under the Evidence Act. 


Discovery UNDER THE Civit Pracrice Act oF 1933 


The Practice Act of 1907 #1 contained no assistance for discovery of 
documents, tangible articles, or real property and did not reduce impedi- 
ments to accessibility of items within the control of the opponent. Up until 
January 1, 1934, discovery practices were basically those which had obtained 
at the common law, but the legislation that became effective on that date is 
the precursor of the present way of discovering documents, tangible articles, 
and real estate prior to trial. 

The Civil Practice Act of 1933, until recently often referred to as the 
“new Civil Practice Act,” preserved all relief previously obtainable through 
a bill of discovery, but the method was greatly simplified by the provision 
that the “same discovery may hereafter be had by motion filed in the cause 
wherein the matters sought to be discovered would be used.” 42 The statute 
also provided for the “discovery of documents which are or have been in 
the possession of any other party to the action . . . at such times and under 
such terms and conditions as may be prescribed by rules.” #8 This legisla- 
tion laid the foundation for supreme court rules that initially set the pattern 
for acquiring documents and tangible articles which were not strictly es- 
sential for use in trial. The Illinois Supreme Court was given authority to 
allow discovery of items in possession of an opponent unhampered by the 
stringent construction of the Evidence Act or the obstreperous requirements 
of a bill of discovery. 

The discovery of documents as contemplated by the statute far trans- 
cended that allowed by confinements of equity. The supreme court, in com- 
menting upon the broadening of the discovery procedure, said: 


88 Tedens v. Sanitary District, 149 Ill. 87, 36 N.E. 1033 (1894). 

89 Field v. Zemansky, 9 Ill. App. 479 (1st Dist. 1881). 

40 Truesdale Mfg. Co. v. Hoyle, 39 Ill. App. 532 (3d Dist. 1891). 
41 Tll. Laws 1907, at 443. 

42 Itt. Rev. Stat. c. 110, § 182(1) (1935). 

48 Jd. § 182(2). 
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“In our opinion the scope of the discovery authorized by section 
58(2) was not confined to that which was historically available in equity 
. ... In substance and in a host of particulars those rules went far be- 
yond the limits of classical discovery in equity, and they show that 
there was no intention that the discovery contemplated should be re- 
stricted to those limits.” #4 


Documents that could be acquired were no longer only those which had 
a bearing on the seeker’s case. Admissibility in evidence was not a condition 
precedent to production. Evidence to be used against an advocate was now 
available. That which had theretofore been insulated from discovery was 
now commonly required to be produced. “Henceforth, the fullest possible 
discovery consistent with individual rights and privileges” 4® was allowed 
with respect to the acquisition of documents and tangible articles, and unless 
a positive rule of law forbade a particular discovery, it was granted. 

Rules 17 and 18 # were the procedural devices provided by the Illinois 
Supreme Court for the production of documents, articles, and property. The 
first of these rules provided that a party could apply for an order directing 
the opposite party to file a sworn list of documents “material to the merits 
of the matter in question.” The word “documents” was not restricted to any 
classical connotation and included “photographs, books, accounts, letters, 
and other papers.” The list was to be divided into two schedules. The first 
was to include those documents that the party was willing to produce, and 
the second, those that he was unwilling to produce. 

The courts were given authority to order production of documents 
on either schedule, and, unlike the Evidence Act which contained no en- 
forcement provisions, there were judicial sanctions for failure to comply 
with orders to produce. Judgment entered against a defendant for failure 
to produce documents filed in a sworn list was upheld as a proper exercise 
of judicial power.** 

The listing device included a provision for the filing of a schedule of 
documents discovered subsequent to an initial listing. The supplemental 
schedules were to be accompanied by affidavits detailing reasons for failure 
to list originally. 

The listing process had the unusual feature of making admissible at trial 
all documents which were produced without further proof of genuineness. 
The rule was designed not only to provide discovery of documents prior to 
trial but also to avoid formalities of proof of those documents at the trial. 


44 Krupp v. Chicago Transit Authority, 8 Ill. 2d 37, 40, 132 N.E.2d 532, 535 (1956). 
45 Shaw v. Weisz, 339 Ill. App. 630, 644, 91 N.E. 2d 81, 88 (1st Dist. 1950). 
46 Int, Rev. Stat. c. 110, §§ 259.17, 259.18 (1935). 
, 47 Harris v. Oxford Metal Spinning Co., 315 Ill. App. 490 (1st Dist. 1942) (abst. 
lec.). 
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Production of Specific Documents 


If a party were unaware of the existence of specific documents, he could 
acquire knowledge of their existence and their description by using the 
listing process. This was perhaps the most functional aspect of the list- 
ing device. In theory, it enabled a party to receive a detailed account 
of all material documents in possesssion of the adversary. For example, a 
defendant in an automobile negligence action, with no knowledge of the 
documents intended to be used by the plaintiff in the trial, could apply to the 
court for an order seeking a sworn list of documents. A response con- 
ceivably could include very pertinent doctors’ bills, nurses’ bills, and prop- 
erty damage receipts. However, only documents which were material to 
the listing party’s case or that which was to be substantive evidence in the 
lister’s case-in-chief had to be scheduled and eventually produced. Impeach- 
ing documents, not being material to the plaintiff’s original case, did not 
have to be listed or produced.*® 

If a party was aware of the existence of certain documents which he 
desired to acquire, he was not restricted to the cumbersome technique of the 
listing process; in its stead, he could use another section of the same rule,*® 
which provided that any party could seek production of specific documents 
relating to the “merits of the matter in question.” The document could then 
be inspected, copied, or photographed. The rule for the production of docu- 
ments placed the burden on the party having possession to show cause why 
he should not produce the documents. This completely reversed the “good 
cause” aspect of production of documents as allowed by the bill of discovery 
and as provided by the Evidence Act. The seeking party merely requested 
the order for production and the possessor had to show why he need not 
produce. 


Discovery of Specific Articles and Property 


In addition to providing production of specified documents, the rule 
contemplated discovery for inspection or photographing of articles or 
property “relative to the merits of the matter.” This rule was in part 
adopted from the New York Rules of Practice; Illinois lower courts ap- 
parently accepted New York decisions in allowing physical discovery by 
inspection of personal properties. No Illinois cases on this point have been 
reported on appeal. In a case which would be peculiarly applicable to 
Illinois litigation, New York granted a defendant opportunity to discover 
and inspect articles alleged to have been the cause of injury in a products 
liability case.5° Inspection of and photographing of a ship’s boilers and 


48 Brignall v. Merkle, 306 Ill. App. 137, 28 N.E.2d 311 (1st Dist. 1940). 
49 Supreme Court Rule 17(8), In. Rev. Stat. c. 110, § 259.17(8) (1935). 
5° Reiss v. Kirkman & Son, Inc., 242 App. Div. 77, 273 N.Y. Supp. 7 (1934). 
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engines were allowed in the same jurisdiction in a case where the condition 
- of the areas involved was pertinent.®! As in the case of documents, the re- 
quirement for production of tangible articles and property was that the 
items be related to the “merits of the matter.” 


Real Estate 


The 1934 rules did not provide for inspection or photographing of 
real estate. Although the supreme court provided for inspection of “articles 
and property,” any interpretation that “property” meant real estate was 
discouraged by the condition that the motion “be supported by affidavits 
showing that such document or article is in the possession or control of 
the other party.” 5? This requirement obviously contemplated that the 
property discoverable was of a personal nature. Municipalities, public 
utilities, and other condemning authorities were not, it seems, the bene- 
ficiaries of the newly developed school of discovery in which anything 
relative to the merits of the matter in question could in one fashion or 
another be discovered before trial. 

There is authority, however, that a court of equity had the inherent 
power to allow a sub-surface directional survey which required going upon 
the real estate of another. In Texas Co. v. Hollingsworth,® a case involving 
oil wells drilled on adjoining property, the plaintiff, requesting injunctive 
relief, filed a petition for a sub-surface directional survey of the wells 
owned by the defendant. This case did not involve the auxiliary jurisdic- 
tion of equity. It was alleged that a scientific survey was the only means 
for ascertaining the truth of the charges of the complaint. The court denied 
the discovery sought. On appeal, the appellate court, conceding that no 
Illinois court had passed on a request for discovery of real estate, held the 
petition sufficient. In comparing the desired discovery to that explicitly 
allowed under Rule 17 and obviously regarding the “property” in the rule 
as not being of a real nature, the court said: 


“If, before issue joined a banker may be ordered to bring his books 
into court for the inspection of the other party, or all manner of in- 
formation obtained in hundreds of cases which come before courts in 
virtue of this section, why may not the court without joinder of issue 
hear and determine where truth that is undisclosed lies when the only 
power of disclosure rests in the power of the court. We think the 
cases are analogous and that the court did not err in hearing the petition 
for the survey upon notice to the defendants.” § 


51 Gimenes v. New York & P.R.S.S. Co., 37 F.2d 168 (D.C.N.Y. 1929). 

52 Supreme Court Rule 17(8), Int. Rev. Stat. c. 110, § 259.17(8) (1935). 

58 304 Ill. App. 607, 27 N.E.2d 67 (4th Dist. 1940), rev’d on other grounds, 375 Ill. 
536, 31 N.E.2d 944 (1941). 

54 304 Ill. App. at 617, 27 N.E.2d at 71. 
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Application of this decision to all cases concerning real estate would 
warrant discovery by inspecting, photographing, and surveying of all land 
material to the issues, even though no statute or rule provided for entry on 
another’s real estate. 


Discovery UNDER THE 1956 Act 


Neither the archaic bill of discovery nor its statutory counterpart di- 
vulged material that would aid the burden of the possessing party’s case. 
Inability to discover that which the opponent intended to use at the trial 
was the most serious deficiency of both of these early devices. 

The 1934 Supreme Court Rules for the first time made available to both 
sides prior to trial evidence that could be used by both parties at the trial. 
The experience gained from those rules and the lessons learned from the 
Rules of Civil Procedure for the United States District Courts resulted in the 
appointment of a committee in 1951 by the Illinois State and Chicago Bar 
Associations to study the Illinois Civil Practice Act. Discovery of docu- 
ments, tangible articles, and real estate was perused by the lawyers and the 
judges who were members of the joint committee. Their ultimate conclu- 
sions are now contained in supreme court rules and are an integral part 
of both pre-trial discovery and preparation for trial. 

The Revised Civil Practice Act of 1956 makes no reference to a bill of 
discovery and makes all discovery, including that pertaining to documents, 
tangible articles, and real estate, to be in accordance with rules of the su- 
preme court.®> The Rules of the Supreme Court of January 1, 1956, grant 
unprecedented freedom in the discovery of documents, tangible articles, 
and real estate. Not only is discovery of these items allowed, but also the 
acquisition of information calculated to lead to their whereabouts. Under 
the procedure as allowed by the new rules, it can be tersely said that 
“fishing expeditions” have become in practice quite commonplace. The 
acquisition of documents, which at common law and under the Evidence 
Act was fraught with obstacles, is now almost unlimited. Lawyers now 
have access to all documents, tangible objects, and real estate that relate 
to the merits of the matter in litigation.®* 

In view of the issues presented in Illinois appellate and supreme court 
cases with respect to discovery of documents, the most convenient mode of 
discussing the present status of discovery of items in the opposition’s file 
is to explore what is mot now available in Illinois. Throughout Illinois 
cases and, for that matter, most decisions in the country dealing with these 
problems, there trickles the now familiar phrase “work product of the 
lawyer.” It is generally assumed that if a document is part of a lawyer’s 
“work product,” no matter how liberal are the statutes and rules on dis- 
covery, an item is not available to the opposing attorney. 


55 Int. Rev. Stat. c. 110, § 58 (1959). 
56 Supreme Court Rule 17, Itt. Rev. Stat. c. 110, § 101.17 (1959). 
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This term “work product” had its inception in the famous case of 
Hickman v. Taylor.5* Since the United States Supreme Court gave its 
opinion in 1946, this decision has been cited in more than 300 cases. The 
extent to which the case motivates practicing attorneys, the number of 
times it has been quoted in judicial decisions, and the concept of privilege 
that has been born of it warrant analysis. 

On February 7, 1943, the tug, “J. M. Taylor,” sank in the Delaware 
River near Philadelphia. Several of the crew members were drowned, and 
the owners of the ship, anticipating litigation, employed a law firm. One 
of the attorneys acquired signed statements from the survivors. Other per- 
sons were interviewed and notes were made by the lawyer of what they 
told him. Hickman, administrator of the estate of one of the dead crew 
members, filed an action under the Jones Act °° and his lawyer propounded 
an interrogatory which read: 


“State whether any statements of the members of the crews of the 
tugs “J. M. Taylor” and “Philadelphia” or of any other vessel were 
taken in connection with the towing of the car float and the sinking 
of the tug “John M. Taylor.” Attach hereto exact copies of all such 
statements if in writing, and if oral, set forth in detail the exact pro- 
visions of any such oral statements or reports.’ ” 5° 


Additional interrogatories asked whether any oral or written statements, 
records, reports, or other memoranda had been made concerning the acci- 
dent and related matters. An affirmative answer required attachment of the 
data. In refusing to summarize or set forth the contents of the document 
he admitted had been taken, the defendant’s lawyer argued that the request 
called for “privileged matter obtained in the preparation for litigation” 
and was “an attempt to obtain indirectly counsel’s file.” Upon their refusal 
to answer the interrogatories and to produce the written statements, the tug 
owners and the attorney were adjudged in contempt. The court of appeals 
reversed the judgment of the district court and held that the information 
sought was privileged from discovery.° The Supreme Court affirmed the 
court of appeals but unequivocally concluded that memoranda, statements, 
and mental impressions were not privileged by the attorney-client relation- 
ship and were not protected from discovery on that basis. Preparations of 
counsel, including his writings, impressions, conclusions, and opinions, were 
not in any way cloaked with immunity. 

However, the denial of privilege was not tantamount to rendering the 
preparations of counsel available on discovery. The Court held that privacy 
of the lawyer’s work was too important an adjunct to our system of legal 


57 329 U.S. 495, 67 Sup. Ct. 385 (1947). 

5841 Stat. 1007 (1920), 46 U.S.C.A. § 688 (1958). 
59 329 U.S. at 498-99, 67 Sup. Cr. at 387. 

60 153 F.2d 212 (3d Cir. 1945). 
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procedure to allow his preparations to be amenable to summary surrender. 
Under certain circumstances, even that privacy was no obstacle to dis- 
covery, but the burden rested “on the one who would invade that privacy 
to establish adequate reasons to justify production.” ® Production of docu- 
ments under the Hickman decision and Rule 34 of the Rules of Civil Pro- 
cedure for the United States District Courts are allowed if “good cause” 
is shown. The “good cause” requirement has been subject to myriad in- 
terpretations in the federal courts and the discretion of the trial court pre- 
dominantly controls whether the documents or other articles should be 
produced. The federal trial courts will not be reversed unless the action 
is improvident and affects a substantial right.*® The “substantial right” in 
the Hickman case which precipitated the respect for “good cause” was the 
privacy of the lawyer’s work product. 


Effect of Hickman v. Taylor on Illinois Discovery Practice 


Whatever the impact of this decision in other states and despite the 
lip service given it by our courts, the problems confronting the Supreme 
Court of the United States in this respect are of no concern to either the 
lawyers or the courts of Illinois. The nebulous “good cause” need not 
trouble those practicing in this jurisdiction simply because Supreme Court 
Rule 19-5 provides that disclosures of “memoranda, reports or documents 
made by or for a party in preparation for trial . . . shall not be required 
through any discovery procedure.” ® This same rule provides that matters 
privileged against disclosure at the trial are also privileged on discovery. 
Documents which are within the status of privilege according to evidentiary 
principles are within this rule. The entire aspect of privilege is discussed 
at length in another section of this symposium. 

This was a retention of a portion of former Rule 17, and although the 
Rules of Civil Procedure for the United States District Courts and the 
federal decisions interpreting those rules were used extensively in the prep- 
aration of the new Illinois Supreme Court Rules, neither the principle of 
Hickman v. Taylor nor the “good cause shown” proposition was in- 
corporated into the 1956 Illinois Rules. 

Unequivocally, any documents made in preparation for trial are not 
subject to acquisition by the opposing attorney no matter how much good 
cause may exist. Documents prepared before the lawsuit has begun are 
within the rule prohibiting production. Results of claim agents’ investiga- 
tions, though made long before trial begins, are unavailable. The real test 
is not preparation for trial but preparation for anticipated trial.® A state- 


61 329 U.S. at 512, 67 Sup. Cr. at 394. 

62 Tiedman v. American Pigment Corp., 253 F.2d 803 (4th Cir. 1958). 

63 IL. Rev. Stat. c. 110, § 101.19-5 (1959). 

64 See Keegan, Privileged Matters and Protective Orders, infra p. 801. 

6 Chapman v. Gulf, M. & O. R.R., 337 Ill. App. 611, 86 N.E.2d 552 (3d Dist. 1949). 
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ment made by an injured person to a claim agent before suit has been filed 
is not available to the plaintiff after litigation begins because it was obtained 
in preparation for a trial “should there be a trial.” © 

The “good cause” philosophy has been responsible for decisions in 
the federal courts which are directly contrary to Illinois law in this respect. 
In New York C.R.R. v. Carr,®" the plaintiff gave a claim agent of a railroad 
a statement while confined to a hospital. The court held that the plaintiff, 
who was suing for damages for personal injuries, was entitled to a copy of 
his statement. In Goldner v. Chicago & N. W. Ry.,® a statement also was 
taken of an injured plaintiff during his recuperation. The court, after suit 
began, was of the opinion that plaintiff’s lawyer should be advised of any 
admissions the statement might contain. The “good cause” in both of these 
cases was satisfied because the plaintiffs gave statements while hospitalized 
for injuries subsequently the bases of lawsuits. They were not represented 
by attorneys at the time the statements were given, and they were not given 
copies of the court reporters’ transcripts of their statements. 

Documents prepared subsequent to the inception of the lawsuit are, of 
course, equally immune to discovery in Illinois courts. Expert witnesses’ 
reports need not be produced nor must photographs made by experts and 
used by them in formulating their reports.® In the federal courts, experts’ 
reports are available to an opponent if “good cause” can be shown why 
they should be produced. In Walsh v. Reynolds Metal Co.,” an engineer 
retained as an expert supplied defendant’s attorney with a report of his 
findings concerning a certain explosion. Because the site of the explosion 
had been dismantled, plaintiff was able to show sufficient “good cause” for 
acquisition of the report at least as far as objective findings were concerned. 


Medical Reports 


With actions for damages resulting from personal injury having an 
almost exclusive possession of the civil dockets in many of the counties of 
the state, it has become popular for litigants, through their attorneys, to 
exchange medical reports. This has to some extent been responsible for 
settlements of lawsuits and, as a corollary, has prevented an even greater 
court backlog than now exists. Commendable though this practice may be, 
there are times when a lawyer would prefer not to disclose reports given 
him by either attending or examining physicians. The recent case of 
Kemeny v. Skorch™ analyzed most cogently the inapplicability of Hick- 


66 Hayes v. Chicago Transit Authority, 340 Ill. App. 375, 92 N.E.2d 174 (ist Dist. 
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man v. Taylor in Illinois in the face of Illinois Supreme Court Rule 19-5. 
In an action for damages resulting from personal injuries, counsel for 
plaintiff was specifically ordered to supply defendant’s lawyer with a copy 
of an examining medical expert’s report. Relying on privilege, the lawyer 
refused. On appeal, the appellate court distinguished the terms “work 
product” and “privilege.” The court, after discussing the problems initiated 
by Hickman v. Taylor, held that a medical report made by a doctor to a 
lawyer is not privileged but that the document was “certainly a report made 
by or for a party in preparation for trial and hence not available on dis- 
covery proceedings.” The court regarded the language of Rule 19-5 as 
quite clear and held that it could not be evaded by arguments against its 
usefulness. 

This case, which is obviously applicable to reports or data of other 
expert witnesses such as surveyors, photographers, metallurgists, and chem- 
ists, stands for the proposition that in Illinois today reports made in prepara- 
tion for trial need not be supplied to the adversary. 

Refining this principle leads naturally to inquire whether reports made 
to lawyers by attending doctors are available to opposing counsel. Not- 
withstanding the widespread practice of supplying either an insurance com- 
pany or a defendant’s lawyer with an attending physician’s report, literal 
interpretation of the rule, it is submitted, insulates attending doctors’ reports 
from discovery. As the Kemeny case pointed out, the rule makes three 
classes of documents exempt from disclosure through discovery procedure: 


(1) those matters privileged against disclosure at trial; 
(2) documents made by or for a party in preparation for trial; 
(3) privileged communications. 


As it is related in another section of this symposium, there is nothing 
privileged about an attending doctor’s report to a lawyer. The privileged 
communication between a physician and his patient recently created by 
statute does not apply when the plaintiff’s “physical or mental condition 
is an issue.” 7? Disclosures of an attending doctor would not be privileged on 
trial nor could his reports be privileged against disclosure at that time. 
They are not exempt for that reason upon pre-trial discovery. 

However, a written response to a lawyer’s inquiry concerning a pa- 
tient’s treatment, diagnosis, prognosis, and other pertinent information is 
certainly a document “made by or for a party in preparation for trial” 
and not available to defense counsel in pre-trial discovery. Stafford v. City 
of Chicago™ involved an attending doctor’s report to a plaintiff’s lawyer 
that was used by defense counsel in cross-examination. In holding the 


72Tit. Rev. Stat. c. 51, § 5.1 (1959). See Keegan, Privileged Matters and Pro- 
tective Orders, infra p. 801. 
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cross-examination improper because the report was not competent as evi- 
dence and not relevant on cross-examination, the court added that “the 
report of the witness, made to the lawyer in preparation for trial, is a privi- 
leged communication under Rule 19-5 of the Supreme Court.” That 
court probably did not intend to interpret the report as a confidential 
communication, but the Kemeny decision, in analyzing the Stafford case, 
concluded that the attending doctor’s report was “a memorandum prepared 
for trial and in that respect, it was within the provisions of the rule.” 

Defendants are not the only litigants affected by the inability to ac- 
quire attending doctors’ reports. Insurance companies, airlines, railroads, 
and transit companies in their investigation of a plaintiff’s claim often ob- 
tain from the injured person’s attending physician a report concerning 
treatment and condition. It may develop that the lawyer representing the 
plaintiff seeks the attending doctor’s report that is in the hands of the de- 
fendant or the defendant’s claim department. In 1950, a decision interpret- 
ing former Rule 17 held that the attending doctor’s report was not available 
to the plaintiff and its unavailability was “in harmony with the exception 
in Supreme Court Rule 17 providing that the rule shall not apply to mem- 
oranda, reports or documents prepared by or for either party in prepara- 
tion for trial.” * The exception to production encompassed in former Rule 
17 is now contained in Supreme Court Rule 19-5, and there is nothing in its 
language which would in any way alter the rationale of this decision. 

There are two types of cases in which the attending doctor’s report is 
often in the possession of the defendant. In Jones Act and Federal Em- 
ployers’ Liability Act litigation, the employer usually retains the attending 
physician whose report is sent to the claim department of the carrier. 
Though delivery of a copy of the attending doctor’s report to the plaintiff’s 
attorney is quite salutary, if it is truly a document prepared for anticipated 
litigation, it is not available under existing devices for the production of 
documents. 

In the federal courts, under some circumstances, a doctor’s report is 
producible. In a suit against the government on a war risk policy, the 
plaintiff was allowed production of a doctor’s report in the hands of the 
government so that the doctor could refresh his memory. Refreshing the 
memory of the witness was considered sufficient “good cause.” ™ 

There is one other area in which immunizing doctors’ reports to dis- 
covery becomes significant. There is definitive authority for submission of 
a plaintiff to an examination by a physician employed by the defendant.”® 


7 Abstract decision, p. 2. 
% 22 Ill. App. 2d at 167, 159 N.E.2d at 492. 
76 Hayes v. Chicago Transit Authority, 340 Ill. App. 375, 386, 92 N.E.2d 174, 178 
(1st Dist. 1950). 
7 United States v. Smith, 117 F.2d 911 (9th Cir. 1941). 
78 People ex rel. Noren v. Dempsey, 10 Ill. 2d 288, 139 N.E.2d 780 (1957). 
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Supreme Court Rule 17-1 provides than an examining physician employed 
by a party must supply opposing counsel with a duplicate original of the 
doctor’s report. A defendant’s lawyer thus finds himself in the incongruous 
position of being required to supply plaintiff’s lawyer with a report of the 
defendant’s examining physician, but the defendant’s attorney cannot ob- 
tain similar reports within the control of the plaintiff’s lawyer. 

In the federal jurisdiction, the person examined is entitled, upon re- 
quest, to a copy of the examining doctor’s report, but after he has re- 
ceived it he must supply the adversary with a like report of any examina- 
tion previously or thereafter made of the same mental or physical condi- 
tion.”® 


Mechanics for Obtaining Documents 


There are many instances in which pre-trial discovery of documents 
can be most satisfactorily accomplished without the objection that prepara- 
tions for trial are being invaded. It is in this area that the present rules of 
discovery are most adequate. They are compatible with modern belief that 
litigation is no longer a game of wits to be successfully concluded in favor 
of the party retaining the advocate most accomplished in oratory, thespi- 
anism, or legerdemain. They are in harmony with the philosophy that 
litigation should be a search for truth and that the more truth in possession 
of both parties, the more certain it is to reach a proper and just result. 
Little in the present rules concerning discovery of documents, tangible 
articles, or real estate is oblique. “Documents” have been expanded to in- 
clude, though not limited to, “papers, photographs, films, memoranda, 
books, records, accounts, and communications.” 8 All recorded methods 
of conveying information are intended to be included in this definition. 

The procedure of listing documents and other papers under former 
Rule 17 proved in practice to be bothersome and rampant with pitfalls. The 
provisions and requirements of supplemental listings were particularly open 
to difficulties. The unwary and the inexperienced suffered completely out 
of proportion to the advantages anticipated by a proper employment of 
the listing device. That cumbersome procedure has been abolished, and in 
present Rule 17 there has been retained provision for an order on either a 
party or a person directing production of documents for inspection to be 
copied or reproduced. The only limitations are that the documents be 
“specified” and relate “to the merits of the matter in litigation.” 

The procedure under the 1934 rules for the production of items in the 
adversary’s possession has been somewhat altered. The possessing or con- 
trolling party no longer has the obligation of showing why he should not be 
required to produce. The Illinois rule, depending on the vantage from 


79 Fep. R. Crv. P. 35. 
80 Supreme Court Rule 16-1, Int. Rev. Sat. c. 110, § 101.16-1 (1959). 
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which it is viewed, is neither blessed nor handicapped with a requirement 
of “good cause” as to either party. 

Though much has been said about the “good cause” concept of dis- 
covery under the federal rules, those few words have created a difference 
in the two systems only with reference to items prepared for trial. Suc- 
cinctly, the federal rule on “good cause” allows for production of docu- 
ments made in preparation for trial, and the Illinois procedure forbids de- 
livery of that class of item. That difference and other slight language varia- 
tions have not prevented the two rules from being otherwise almost identical 
in scope and function. 

Under Rule 17, the seeking party moves the court for production, and 
on the hearing, the court is informed of the reasons for discovery and the 
objections to it. By disposing of the provision that the holder or controller 
of the document must show good cause why he should not produce, it 
would seem that the seeking party in the first instance now has the burden 
of showing that the desired document “relates to the merits in litigation.” 
Thus, even in the absence of the requirement in the Illinois rules that the 
moving party show “good cause,” as he must in the federal courts, his 
persuasive responsibilities are the same in both jurisdictions. 

That the documents be “specified” can cause some superficial dif- 
ficulties. Inherent in the listing procedure was a method for compelling 
opposing counsel to prepare lists containing descriptions of documents. 
Specific documents could then be sought because the moving party was 
apprized of what existed. Under the present rule, the lawyer and certainly 
the court, who must sign the order, might very well be ignorant of existing 
documents. If this device is to function, categorizing the documents desired 
should satisfy the requirement of specificity. 

Federal Rule 34 uses the synonym “designated” instead of “specified.” 
This has been interpreted to allow designation by category.®! Some federal 
cases have limited the rule more narrowly, but United Stazes Supreme Court 
cases, predating the Rules of Civil Procedure of the United States District 
Courts, indicate that it is sufficient if the category u! desired items is re- 
quested in reasonable detail. In Brown v. United States ®* the Court said, 
“The subpoena ... . specifies . . . with reasonable particularity the subjects 
to which the documents called for related.” 8° In Consolidated Rendering 
Co. v. Vermont,®* the United States Supreme Court held: 


“We see no reason why all such books, papers and correspondence 
which related to the subject of inquiry, and were described with 
reasonable detail, should not be called for and the company directed 


814 Moore, FEDERAL Practice 4 34.07 (2d ed. 1950). 
82276 US. 134, 48 Sup. Ct. 288 (1928). 

83 Jd. at 143, 48 Sup. Ct. at 290. 
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to produce them. Otherwise the State would be compelled to desig- 
nate each particular paper which it desired, which presupposes an 
accurate knowledge of such papers, which the tribunal desiring the 
papers would probably rarely, if ever, have.” ®5 


These cases invoked production pursuant to language contained in sub- 
poenas. By analogy they are applicable to documents required to be 
specified in an order for production. 

“Relating to the merits of the matter in litigation” as required in Rule 
17 does not diminish the efficiency of the procedure. Happily, it has not 
been given the stringent restrictions of the Evidence Act, i.e., the desired 
documents were to be pertinent to the seeker’s case and could only be ob- 
tainable if admissible in evidence. Interpretation of this phrase was before 
the court in People ex rel. Terry v. Fisher.86 That decision involved answers 
to interrogatories rather than the production of documents, but the language 
of the governing rule is identical. The court determined that the de- 
fendant’s insurance coverage could be discovered because it “related to the 
merits of the matter in litigation.” If answers can be acquired that indi- 
cate the amount of insurance because it “relates to the merits of the matter 
in litigation,” it is quite obvious that a liberal meaning has been given that 
phrase. The insurance policy itself can be produced under Rule 17, and 
in some of the lower courts that practice now exists. This prevails despite 
the fact that the instrument is not admissible in evidence in behalf of either 
party and is in no way pertinent to either party’s case during the trial. 

Insurance policies most probably do not lead to what would be ad- 
missible at trial. Documents leading to what is admissible at trial are par- 
ticularly designed for production under the rules. The Illinois Supreme 
Court in Krupp v. Chicago Transit Authority,®" in discussing prevailing 
discovery doctrines, said: 


“Discovery before trial’ presupposes a range of relevance and ma- 
teriality which includes not only what is admissible at the trial, but 
also that which leads to what is admissible at the trial.” ®§ 


This statement is especially applicable to documents as contemplated by 
Rule 17. Books of account, employment records, police reports, and literally 
hundreds of other documents, though perhaps not admissible for a host of 
reasons at the trial, are available before trial because quite obviously they 
may lead to what is admissible. Hospital records, in and of themselves, are 
ordinarily not admissible, but they are in the class of documents that might 
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very well lead to information admissible at a trial. Police reports, again, 
ordinarily not admissible, certainly are of assistance in preparing for trial 
and can lead to testimony that would be admissible. 

As could be expected, the federal courts have also regarded eventual 
nonadmissibility as no detriment to discovery. At the court of appeals level, 
it was said in Hickman v. Taylor, “[W]hether the documents turn out to 
be competent as evidence themselves is not the test in discovery proceed- 
ings.” 8° 

Sometimes documents may have only a remote relation to the litigation 
and it is in this respect that the provision that the order requiring produc- 
tion be just, is most appropriate. Employment records several decades old 
and data of voluminous nature have been refused by some trial courts be- 
cause of the hardship that would result to the party or person required to 
produce. It is not at all unusual to require that the seeking party incur 
the expense of making the documents available. This serves to discourage 
frivolous requests for production. 

After the documents have been produced for inspection, they can then 
be reproduced in one form or another. They may be copied, photostated, 
photographed, or otherwise duplicated. The order granting production, 
inspection, and reproduction need not and usually is not specific in regard 
to the manner of reproduction. The practice has developed whereby the 
documents are inspected and those that are desired to be copied are sub- 
mitted to one of the various commercial processes available at the expense 
of the acquiring party. 


Income Tax Returns 


In actions for damages resulting in injury or death, loss of earnings, 
salaries, or wages quite often is important and certainly “relates to the 
merits of the matter in litigation.” The salaried employee or wage earner 
may have his loss of income easily determined from company records. The 
lawyer, doctor, gas station operator, real estate speculator, or other type 
entrepreneur are in a different category. A party’s own books often may 
be self-serving or unintelligible, and their production is not always a satis- 
factory way of determining loss of income. Upon occasion it can be most 
helpful in the preparation of the defendant’s case to be in possession of the 
plaintiff's federal income tax returns for the years under consideration. The 
reluctant plaintiff almost always argues that his returns are a matter between 
him and his government and he should not be required to produce them. 

The Internal Revenue Code protects taxpayers against public dis- 
closure of contents of returns and provides that only the government and 
the person who made the return may inspect the return.°° Under Federal 
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Rule 34, however, the law is well-settled that income tax returns are dis- 
coverabe if material; ®! thus, when they related to the measure of damages 
tax returns have been held to contain information material to the matter 
involved in the action.®? It has been argued that because the Internal 
Revenue Code prevents public disclosure of tax returns, there is a privilege 
against production of this type of document. This was answered in Star v. 
Rogalny ,** in which the court said: 


“The purpose of the statute is to prevent the disclosure of con- 
fidential information to those who have no legitimate interest in it. 
However, when a person has made the amount of his income an issue 
in litigation it becomes a legitimate subject of inquiry and he can no 
longer claim that the information contained in his return is con- 
fidential.” %* 


Lower courts in Illinois have quite often required production of in- 
come tax returns. They must relate to the merits of the matter in litiga- 
tion, and most trial courts have been reluctant arbitrarily to require pro- 
duction. In the federal courts, if good cause is not shown, the returns will 
not be produced. In Garrett v. Faust,®*> fraud was charged in a contract 
case. All of the business records were produced, and the court refused to 
allow inspection of income tax returns because the seeking party had at 
his disposal all of the information that could possibly be contained in the 
returns. By the same token, some Illinois lower courts refuse production 
of tax returns when company or private records are sufficient. In the case 
of a person suing for damages in which there is no claim for loss of earn- 
ings, there would seem to be no reason for requiring production of his 
income tax returns. 


Tangible Articles 


Objects and articles may be acquired by employment of the same pro- 
cedures that pertain to documents. The rule, however, does not require 
that articles or tangible things other than documents be “specified.” Federal 
Rule 34 pertaining to objects and tangible things contains the same requisite 
as it does to documents, i.e., that they be “designated.” This disparity 
should cause no difficulties to counsel seeking objects, nor should it reduce 
or remove the seeking party’s burden of showing that the object relates to 
the merits. A motion seeking “all” articles or “any” articles related to the 
cause could not produce an order that is just, and the article sought would 


®1 Konczakowski v. Paramount Pictures, 19 F.R.D. 361 (D.D.C. 1955). 
®2 Connecticut Importing Co. v. Continental Distilling Corp., 1 F.R.D. 190 (D. 
Conn. 1940). 
%8 22 F.R.D. 256 (E.D. Ill. 1958). 
% Jd. at 258. 
% Garrett v. Faust, 8 F.R.D. 556 (E.D. Pa. 1949). 
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have to be designated with reasonable clarity before the court and opposing 
counsel could intelligently respond to it. 

All objects, under Rule 17, such as machinery, bottles, automobiles, 
and other articles of personalty may be the subject of inspection and 
photography. Disclosure of information calculated to lead to the discovery 
of the location of tangible articles or objects is contemplated under the 
same rule. 

There are no Illinois appellate or supreme court cases involving produc- 
tion of personalty. This perhaps is due to the clarity of the rule and the 
obvious applicability of cases involving discovery generally and those con- 
cerning documents. In addition to those cases previously referred to in the 
New York jurisdiction, from which this rule and its predecessor emanated, 
federal cases based on Rule 34 are of some help. Heavy airplane parts were 
ordered produced for inspection at the place of location, but not at any 
other place unless the moving party paid the expenses of transportation.® 
This type of order would undoubtedly be “just” under Rule 17. In an ac- 
tion for damages for unauthorized use of design, plaintiff was allowed pro- 
duction for examination of certain glassware which was in the possession 
and control of the defendant.%? This is typical of orders available under 
the Illinois rule. In a case involving double indemnification under an in- 
surance policy, the deceased’s wife was ordered to consent to the exhuma- 
tion of her husband’s body so that the insurance company could examine the 
skull of the cadaver. The defendant insurer claimed that the examination 
would show a fatal wound which the deceased had inflicted upon himself.®8 
Obviously, the production was related to the merits of the matter in litiga- 
tion, and a similar order under similar facts could be anticipated in Illinois. 

The tangible article must be in the possession or control of the person 
against whom the order is sought. In a federal decision, X-ray films were 
asked of a party while they were still in the possession of the hospital or 
doctor. Because the films were the property of another, the court held that 
the party would not be required to produce or attempt to produce them.®*® 

Products liability cases lend themselves to the device of inspection of 
objects or tangible things. Demonstrations of mechanical operations and 
methods of manufacture of almost any type commodity can be disclosed 
under an order for inspection. For instance, in a cause of action based on 
the explosion of a bottle, the court can order inspection of the machinery 
used by the defendant in the manufacture and/or cleaning of bottles. Actual 
physical demonstration of the manner and method of operation of certain 
machinery must be provided on just terms. 


% Hefter v. National Airlines, 14 F.R.D. 78 (S.D.N.Y. 1952). 
97 William A. Meier Glass Co. v. Anchor Hocking Glass Corp., 11 F.R.D. 487 
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Rule 34, however, the law is well-settled that income tax returns are dis- 
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tax returns have been held to contain information material to the matter 
involved in the action.®? It has been argued that because the Internal 
Revenue Code prevents public disclosure of tax returns, there is a privilege 
against production of this type of document. This was answered in Star v. 
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ings, there would seem to be no reason for requiring production of his 
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cedures that pertain to documents. The rule, however, does not require 
that articles or tangible things other than documents be “specified.” Federal 
Rule 34 pertaining to objects and tangible things contains the same requisite 
as it does to documents, i.e., that they be “designated.” This disparity 
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have to be designated with reasonable clarity before the court and opposing 
counsel could intelligently respond to it. 

All objects, under Rule 17, such as machinery, bottles, automobiles, 
and other articles of personalty may be the subject of inspection and 
photography. Disclosure of information calculated to lead to the discovery 
of the location of tangible articles or objects is contemplated under the 
same rule. 
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obvious applicability of cases involving discovery generally and those con- 
cerning documents. In addition to those cases previously referred to in the 
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The tangible article must be in the possession or control of the person 
against whom the order is sought. In a federal decision, X-ray films were 
asked of a party while they were still in the possession of the hospital or 
doctor. Because the films were the property of another, the court held that 
the party would not be required to produce or attempt to produce them.®® 

Products liability cases lend themselves to the device of inspection of 
objects or tangible things. Demonstrations of mechanical operations and 
methods of manufacture of almost any type commodity can be disclosed 
under an order for inspection. For instance, in a cause of action based on 
the explosion of a bottle, the court can order inspection of the machinery 
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physical demonstration of the manner and method of operation of certain 
machinery must be provided on just terms. 


% Hefter v. National Airlines, 14 F.R.D. 78 (S.D.N.Y. 1952). 
7 William A. Meier Glass Co. v. Anchor Hocking Glass Corp., 11 F.R.D. 487 
(W.D. Pa. 1951). 
%8 Zalatuka v. Metropolitan Life Ins. Co., 108 F.2d 405 (7th Cir. 1939). 
% Reeves v. Pennsylvania R.R., 80 F. Supp. 107 (D. Del. 1948). 
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“Inspection” of objects or tangible things contemplates more than a 
mere look at the item under consideration. Watching a machine in opera- 
tion, though of assistance, should be accompanied by the ability to acquire 
data of a technical nature while the operation is in process. In the federal 
courts, the orders have usually been molded in the light of practical con- 
siderations and inspection has been allowed of a defendant’s machinery 
which had been used in treating the plaintiff’s goods. Measurements, read- 
ings, and photographs were allowed of the pertinent machinery and equip- 
ment. Even before the Rules of Civil Procedure for the United States 
District Courts became effective, actual operation of machinery was viewed 
and samples taken directly from machines involved in patent litigation.!° 

The Illinois rule allows “photographing” of objects, and pictures of a 
given device or commodity ordinarily satisfy the needed discovery. How- 
ever, when operation of machinery is involved, photographing may not be 
a feasible way of retaining information. Measurements and readings should 
be granted as a corollary of inspection of personal property in the form of 
machinery or operating mechanism. 

Inspection of certain tangibles in order to elicit helpful information 
will sometimes include testing. How a machine will work under given 
circumstances could be quite pertinent. In a recent Seventh Circuit Court 
of Appeals case, there was a split opinion as to what was contemplated by 
“inspection” of tangible articles under the federal rule. In that decision 
there was under consideration an order of court that allowed a testing of 
an automobile which required attachment of a carburetor and other me- 
chanical parts. Under the more liberal of the opinions, the court held: 


? 


“T do not agree with the limited scope given to the word ‘inspection 
as suggested in Judge Schnackenberg’s opinion. In a case of this kind 
I think the trial court could insist that a motor vehicle, damages to 
which is the subject of the suit, could be inspected and reasonable tests 
be made in order to ascertain the true condition of the vehicle. Of 
course, the Court could impose reasonable conditions, such as making 
those conducting the tests liable for any additional or further damage 
to the vehicle which damage was caused by the tests.” 10? 


Testing mechanically, submitting to chemical preparations, and operat- 
ing under stipulated conditions should be expected under practice that 
allows discovery of facts which may lead to admissible evidence. A string- 
ent interpretation of “inspection” would in many cases grant discovery of 
little practical assistance. The court, by a just order, can protect the parties 
and the particular item subjected to analysis. 


100 Louis Weinberg & Associates v. Monte Christi Corp., 11 F.R.D. 514 (S.D.N.Y. 


1951). 
101 Partridge v. St. Louis Joint Stock Land Bank, 6 F. Supp. 395 (E.D. Mo. 1933). 


102 Fisher v. United States Fidelity & Guarantee Co., 246 F.2d 344, 350 (7th Cir. 
1957). 














TANGIBLES 


Real Estate 


Rule 17, which permits inspection of documents and other personalty, 
has been specifically amended to permit access to real estate for making 
surveys, sub-surface inspections, and photographs. This is similar to the 
provision contained in Federal Rule 34 and erases for all time any objection 
to pre-trial discovery of real estate. Though by rule the real estate need 
not be either designated or specified, it is apparent that the moving party 
is required to indicate with reasonable clarity the real estate he desires to 
inspect. Prior to 1956, condemning authorities had advantage of neither 
rule nor statute allowing access to land. The Eminent Domain Act? is 
silent as to discovery of real estate, but under the Civil Practice Act of 
1956 the rules for discovery, including sanctions, are now appropriate in 
condemnation cases.14 

There are many cases in which access to real estate is desirable in addi- 
tion to those involving eminent domain proceedings. Often it is necessary 
to go upon real estate to take photographs of stairs, window wells, and other 
areas on private property. Plats of railroad tracks, roads, and floor plans 
are allowed under this rule. Mining operations, oil drillings, and other 
subterranean activity involve evidentiary matters which can only be prop- 
erly discoverable by sub-surface inspections. Deviational and directional 
surveys of oil and gas wells have been granted under Federal Rule 341% 
and are undoubtedly available in Illinois courts. 

The expense of either surveys or sub-surface inspections must be borne 
by the party obtaining the permission to inspect. The inspection or survey 
should not interfere with the ordinary processes of the owner’s business or 
privacy. A just order will require that the examination be at a reasonable 
time and under reasonable circumstances. In one case allowing access to 
real estate so that a party could watch certain machinery at work, a federal 
judge ordered the property available on Saturday unless the place of busi- 
ness was open on that day, in which event, the accessibility was to be on 
Sunday.1% 


Party or Person 


The most functional aspect of the discovery device in production of 
documents, tangible articles, and access to real estate is that the mechanics 
may be employed on persons other than litigants. The rule specifically 
allows an order to be directed to “any other party or person” to produce 
or permit access. Thus, if the document, tangible article, or real estate re- 


108 Try, Rev. Stat. c. 47 (1959). 

104 Jd. c. 110, § 1. 

105 Williams v. Continental Oil Co., 215 F.2d 4 (10th Cir. 1954). 

106 T ouis Weinberg & Associates v. Monte Christi Corp., 11 F.R.D. 514 (S.D.N.Y. 
1951). 
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lating to the merits of the matter in litigation is in neither the possession 
nor the control of a party, it is none the less available to the opposition. 
For example, under this rule, hospital records can be inspected, copied, 
photographed, and reproduced in cases involving claims for personal in- 
juries in which the hospital is not a party to the suit. 

Under the deposition provisions of the rules, a person not a party to a 
suit may be required to produce documents or tangible things pursuant to 
subpoena duces tecum.’®? If the person not a party to the litigation is re- 
luctant to deliver documents or tangible things for reproduction or copying, 
the court has jurisdiction to order production on the same basis as if the 
person were a party to the suit. 

Police reports, business records, letters, telegrams, insurance company 
files not made in preparation for litigation, and employment records may be 
obtained from persons not party to the litigation for inspection, copying, 
reproduction, and photographing. Litigation involving real estate, including 
damage suits resulting from personal injuries, contract actions, and title 
controversies, is not at all uncommon. With an interim of several years be- 
tween the filing of the complaint and the actual trial, title to the real 
estate may change hands several times. However, access to the realty may 
be an integral part of discovery in pre-trial preparation. A person not a 
party to the lawsuit might be reluctant to allow inspecting, surveying, or 
photographing by the litigants. The recalcitrant property owner can be 
forced to allow entry on his real estate on terms that are just. In this re- 
spect, the federal system lacks the flexibility of discovery governing Illinois 
procedure. Rule 34 is restricted to parties litigant and cannot be used 
against persons not parties to the litigation.!°° Individuals and corporations 
who have no affiliation with the suit may be required to produce books, 
papers, documents, and tangible things in response to subpoena under the 
deposition provisions of the Rules of Civil Procedure for the United States 
District Courts.1°° These items may be thoroughly inspected at the deposi- 
tion hearing, but the rules are silent as to any method of copying or 
photographing of documents or articles produced on deposition by a per- 
son not a party to the suit. Practically speaking, however, persons who have 
produced articles or documents on deposition in federal court cases are 
ordinarily not reluctant to submit the items to copying in one form or 
another. 


Sanctions 


Much assistance is given to the inspecting, photographing, copying, 
reproducing of documents and personalty, and gaining access to real estate 


107 Supreme Court Rule 19-8, Int. Rev. Stat. c. 110, § 101.19-8 (1959). 


108 4 Moore, FEDERAL Practice 4 34.02 (2d ed. 1950); Federal Life Ins. Co. v. Holod, 
29 F. Supp. 852 (M.D. Pa. 1939). 


109 Fep. R. Civ. P. 45(b). 
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by way of sanctions which the court may impose for failure to comply with 
orders. This relief may include: 


(1) dismissing the suit; 

(2) striking pleadings and entering judgment; 
(3) prohibiting the filing of further pleadings; 
(4) staying the proceedings; 

(5) proceedings in contempt.!!° 


In Sager Glove Corp. v. Continental Cas. Co.,4 the plaintiff’s failure 
to comply with an order to produce documents resulted in dismissal of its 
action. The dismissal was upheld on appeal. In Coutrakon v. Distenfield,'? 
a defendant suffered a judgment against him because, among other things, 
he refused to produce documents for inspection on oral deposition. The 
judgment was affirmed on appeal. In that case, the court compared at length 
the Illinois Supreme Court Rules with the Rules of Civil Procedure for the 
United States District Courts and said: 


“The sanctions provided in Rule 19-12, which a court in its discretion 
may impose, are in and of the policy which is an integral part of our 
present judicial system—that of affording the fullest opportunity for 
exploration of an opponent’s case prior to trial.” 118 


The rules prevent chicaneries of most character, and attempts to destroy, 
hide, or otherwise obscure documents, tangible articles, or real estate are 
effectively sanctioned. In Valenstein v. Bayonne Boat Corp.,'* the de- 
fendant was allowed to inspect bolts alleged to have been improperly 
threadrolled. At the time of the order the bolts were under control of the 
plaintiff, but thereafter he arranged to have them sold. The federal sanction 
provisions, comparable to those supplied by the Illinois Supreme Court, were 
employed, and the plaintiff was precluded from any relief predicated on the 
charge that the bolts were defective. In Zalatuka v. Metropolitan Life Ins. 
Co.,45 a cause of action for double indemnity on an insurance policy, the 
court ordered the exhumation of the body of the plaintiff’s deceased hus- 
band. Upon plaintiff’s refusal, the court ordered the case stricken from the 
calendar and all proceedings stayed until she consented to the disinterment. 

Failure to produce tangible articles or documents and refusal to allow 
access to real estate by a party invite the same type punishment under the 
Illinois rules. If a person not a party to the lawsuit disobeys an order to 


110 Supreme Court Rule 19-12 (3), Int. Rev. Stat. c. 110, § 101.19-12(3) (1959). 
111 19 Tl. App. 2d 568, 154 N.E.2d 833 (1st Dist. 1959). 

112 21 Tl]. App. 2d 146, 157 N.E.2d 555 (3d Dist. 1959). 

118 Jd, at 153, 157 N.E.2d at 558. 

1146 F.R.D. 363 (E.D.N.Y. 1946). 

115 108 F.2d 405 (7th Cir. 1939). 
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produce or make available, the standard procedures of contempt seem to be 
most appropriate. 


CONCLUSION 


“Discovery” entails a permanent open season on facts. These facts in 
the form of photographs, papers of any kind, bottles, guns, and any other 
piece of personal property, buildings, farms, and any other type of real 
property are available to the opposing side provided they relate to the 
merits of the matter in litigation and are not prepared for trial. 

The common-law hindrances to production were somewhat plausible 
because the allowable discovery was one-sided. The argument against the 
“fishing expedition” is now of no persuasion under a practice in which dis- 
covery is completely mutual. A party may have to disclose his case, but by 
the same rules there is available to him much of what is in the other litigant’s 
possession. The sporting concept of lawsuits as known at common law can, 
with proper employment of the rules, be relegated to obscurity. The search 
for truth, by intelligent use of discovery machinery, can be successfully 
realized. In this respect, the metamorphosis from the common law to a 
system that meets the needs of twentieth century society is all but complete. 














PRIVILEGED MATTERS AND 
PROTECTIVE ORDERS 


BY THOMAS A. KEEGAN * 


PRIVILEGED MatTTers 


THE RULES OF THE ILLINOIS SUPREME COURT, adopted pursuant 
to the Civil Practice Act, afford parties broad scope in their pre-trial skirm- 
ishes to search out and discover matter pertinent to the issues to be tried. 
But there are limits beyond which the search for documents under Rule 17, 
the request for admissions under Rule 18, the demand for depositions 
under Rule 19, the probing questions under Rule 19-4, and the written 
interrogatories under Rule 19-11 may not go. Privilege bars the way. And 
the court may, for good cause and by appropriate orders, protect a party 
from annoyance or embarrassment, limit the scope of examination, or close 
the door to certain inquiries altogether. The rule setting forth these regu- 
lations is Rule 19-5.1 

The first sentence of paragraph 1 of the rule puts privileged matter in 
discovery procedure in the same category as that of privileged matter at 
the trial; that is, all matters privileged for trial purposes are privileged for 
discovery purposes. The second sentence of the rule is almost identical 


* THOMAS A. KEEGAN. A.B. 1930, University of Notre Dame; LL.B. 
1933, Harvard University; member of Supreme Court Committee on 
Jury Instructions; partner in the firm of Foltz, Haye & Keegan, Rock- 
ford, Illinois. 


1Ity. Rev. Stat. c. 110, § 101.19-5 (1959): 

“(1) Matters Privileged against Discovery. 

“All matters which are privileged against disclosure upon the trial are privileged 
against disclosure through any discovery procedure. Disclosure of memoranda, re- 
ports or documents made by or for a party in preparation for trial or any privileged 
communications between any party or his agent and the attorney for the party shall 
not be required through any discovery procedure. 

“(2) Orders for the Protection of Parties and Deponents. 

“After notice is served for taking a deposition, on motion seasonably made by 
any party or by the deponent, for good cause shown the court may order that the 
deposition not be taken, or that it be taken only at some designated place or time or 
before some officer other than stated in the notice, or that a deposition proposed to be 
taken orally be taken in whole or in part on written questions, or that a deposition 
proposed to be taken on written questions be taken in whole or in part orally, or that 
certain matters not be inquired into, or that the scope of the examination be limited 
to certain matters, or that the examination be held with no one present except the 
parties to the action and their officers or counsel, or that after being sealed the deposi- 
tion be opened only by order of the court, or that secret processes, developments, or 
research need not be disclosed, or that the parties simultaneously file specified docu- 
ments or information enclosed in sealed envelopes to be opened as directed by the 
court; or the court may enter any other order which justice requires to protect the 
party or deponent from annoyance, embarrassment, or oppression.” 


801 
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with the second paragraph of former Rule 17(1),? with the word “privi- 
leged” inserted before the word “communication.” Former Rule 17(1) 
apparently followed the English Rule 12, and with respect to the lawyer- 
client relationship, as will be seen later, the Illinois courts seem closer to 
the English rule than to that established in the federal courts under the 
Federal Rules of Civil Procedure. 

What matters are privileged? * In general, communications between 
husband and wife are privileged,* as are deliberations of petit jurors in the 
jury room,® proceedings before the grand jury,® information acquired by a 
surgeon or physician in attending a patient,’ confidential information ob- 
tained by a public accountant,’ the identity of the candidate for whom a 
voter cast his ballot,® secrets of a military or diplomatic nature,! disclosures 
that may be self-incriminating,"! and communications between lawyer and 
client.1? 

Of all the matters of privilege, those involving the relationship between 
lawyer and client and the work of the lawyer in the preparation of a case 
for his client have given rise to the greatest amount of litigation, and it is 
this area of privilege which principally will be explored here.1® 


2 Tui, Rev. Srat. c. 110, § 259.17 (1953): “This rule shall not apply to memoranda, 
reports, or documents prepared by or for either party in preparation for trial, or to any 
communication between any party or his agent and the attorney for such party.” 

3For an exhaustive coverage of privileged matters, see 8 WicmMore, EvineNce §$ 
2190-396 (3d ed. 1940). 

4Iux. Rev. Srat. c. 51, § § (1959); People v. Palumbo, 5 Ill. 2d 409, 125 N.E.2d 518 
(1955). 

5 Sanitary Dist. v. Cullerton, 147 Ill. 385, 35 N.E. 723 (1893). 

8 Txt. Rev. Stat. c. 38, § 720 (1959); United States v. Proctor & Gamble Co., 356 
USS. 677, 78 Sup. Cr. 983 (1958). 

TIty, Rev. Stat. c. 51, § 5.1 (1959). 

8Iui. Rev. Srat. c. 110%, § 51 (1959); Palmer v. Fisher, 228 F.2d 603 (7th Cir. 
1955). 

9 Eggers v. Fox, 177 Ill. 185, 52 N.E. 269 (1898). 

10 United States v. Reynolds, 345 U.S. 1, 73 Sup. Ct. 528 (1953); Totten v. United 
States, 92 U.S. 105 (1875). 

11 Tur, Const. art. II, § 10; People v. Boyle, 312 Ill. 586, 144 N.E. 342 (1924). 

12 Dickerson v. Dickerson, 322 Ill. 492, 153 N.E. 740 (1926). 

13 An extended analysis of the lawyer-client privilege was made by Sir George 
Jessel, M.R., in Anderson v. Bank of British Columbia, 2 Ch. D. 644 (1876). In that 
case, a letter had been sent by a branch manager in the State of Oregon to the de- 
fendant in London, in response to a request for full particulars of an instance where 
money had been transferred out of an account. The plaintiff sought to force the de- 
fendant to produce the letter. The defendant argued that it was written for the com- 
pany’s solicitor and was, therefore, privileged. Jessel held that the letter was written 
before there was any controversy or any notion that the matter was to be submitted 
to a solicitor. He stated that litigation could properly be conducted only by profes- 
sional men and that it was necessary, “to use a vulgar phrase,” that the client “be able 
to make a clean breast of it to the gentleman whom he consults . . . and that the 
communications he so makes to him should be kept secret.” Id. at 649. Jessel put the 
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For the privilege to attach as between lawyer and client the com- 
munication must be one by the client to his attorney,!* or by an agent of 
the client; 15 the privilege is lost if it is made in the presence of a third 
person,’® unless the third person is an indispensable party, as, for example, 
the attorney’s secretary.1* Also, there is no privilege if the communication 
to the lawyer was for the purpose of the latter’s disclosing it to others.1® 
The privilege belongs to the client, not the lawyer.?® 


Witnesses 


Counsel wonders what witnesses his opponent has. May he require a 
disclosure of their names and addresses? In Krupp v. Chicago Transit 
Authority,© the defendant was held in contempt of court for failure to 
give the names and addresses of witnesses. The court construed the 
plaintiff's request as one for the names of those having knowledge of the 
facts and not of those who would be called to testify at the trial. The 
court rejected the argument of privilege as a defense and pointed out that 
section 58(2) 2! of the Civil Practice Act was not limited in scope to 
matters historically available under the equity rules. The names of witnesses 
were relevant and material within the meaning of section 58, and hence 
it was entirely proper to require their disclosure. 

In 1955 the Illinois General Assembly amended section 58 by adding 
subsection (3): “A party shall not be required to furnish the names or 
addresses of his witnesses.” In the meantime, the court, at the time of the 
re-drafting of the rules, adopted Rule 19-4, which was new and became 
effective January 1, 1956. This permitted a deponent to be examined on 
any matter “not privileged,” including “the identity and location of per- 
sons having knowledge of relevant facts.” Was there here some conflict 


privilege into four categories: (1) communications made directly to the solicitor; 
(2) communications made through intermediate agents to the solicitor; (3) matters 
obtained by the solicitor from third persons; and (4) matters obtained by third per- 
sons at the request of and for the solicitor. 

14 Dickerson v. Dickerson, supra note 12. 

15 § Wigmore, EvipENCE § 2317, at 615 (3d ed. 1940). 

16 Gordon v. Robinson, 109 F. Supp. 106 (W.D. Pa. 1952), rev’d on other grounds, 
210 F.2d 192 (3d Cir. 1954); Dickerson v. Dickerson, supra note 12. 

17 Himmelfarb v. United States, 175 F.2d 924 (9th Cir. 1949), cert. denied, 338 US. 
860, 70 Sup. Cr. 103. 

18 Spencer v. Burns, 413 Ill. 240, 108 N.E.2d 413 (1952). 

19 _anum v. Patterson, 151 Ill. App. 36 (3d Dist. 1909). 

20 Tl]. 2d 37, 132 N.E.2d 532 (1956). 

21Tit. Rev. Srat. c. 110, § 58 (1959): “(1) Discovery, admissions of fact and of 
genuineness of documents and answers to interrogatories shall be in accordance with 
rules. 

“(2) The taking of depositions, whether for use in evidence or for purposes of 
discovery in proceedings in this State or elsewhere, and fees and charges in connection 
therewith, shall be in accordance with rules.” 
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between court and legislature? Had the legislature overruled the Krupp 
case? No, said the supreme court in Hruby v. Chicago Transit Authority .?* 
In that case the plaintiff sought by written interrogatories to determine the 
names and addresses of all persons who were occurrence witnesses as well 
as those who witnessed plaintiff’s injured condition subsequent to the 
accident. The defendant argued that section 58(3) was a bar, and that 
Rules 19-4 and 19-1175 were at war with the statute. The court con- 
strued the act to refer only to witnesses to be called at the trial and not 
to occurrence witnesses. The defendant also argued that these names were 
memoranda, reports, or documents made in preparation for trial and, there- 
fore, exempt under Rule 19-5. The court pointed out that after the acci- 
dent the conductor of the defendant’s streetcar passed out courtesy cards 
on which the passengers were asked to write their names and addresses— 
a “routine procedure.” The court noted that the plaintiff did not ask for 
the statements of the witnesses, but merely for their names, and that these 
had been given to the conductor “before any lawyers had entered the case 
or any litigation was contemplated.” *4 

There remains, however, the question, not yet answered by any 
Illinois court, whether a party, once required to furnish the names and 
addresses of witnesses, is under a continuing duty to supply the names as 
they come to his knowledge. The Supreme Court of New Jersey, in Capone 
v. Norton,?® held flatly that there was no duty to volunteer the names of 
witnesses learned after interrogatories had been served and answers given. 
Some federal courts have held that the request under the federal rules may 


2211 Ill. 2d 255, 142 N.E.2d 81 (1957). 

23 Int. Rev. Stat. c. 110, § 101.19-11 (4) (1959): 

“Scope and Use. 

“Interrogatories may relate to any matters which might be inquired into by 
deposition. The answers may be used in evidence to the same extent as the deposition 
of an adverse party.” 

See Annot. 37 A.L.R. 2d 1152 (1954). Names and addresses of witnesses to accident 
or incident as subject of pre-trial discovery. 

411 Ill. 2d at 259, 142 N.E.2d at 84. The principle of the Hruby case as to 
occurrence witnesses was followed in Mitchell v. Roma, 22 F.R.D. 217 (E.D. Pa. 1958), 
rev'd on other grounds, 265 F.2d 633 (3d Cir. 1959); Aktiebolaget Vargos v. Clark, 8 
F.R.D. 635 (D.D.C. 1949). The rule that the names of those who will be called to 
testify need not be furnished has been approved in Cogdill v. TVA, 7 F.R.D. 411 
(E.D. Tenn. 1947); City & County of San Francisco v. Superior Court, 161 Cal. App. 2d 
653, 327 P.2d 195 (1958); Frankel v. Sussex Poultry Co., 45 Del. 264, 71 A.2d 754 (1950); 
Muir v. Anderson, 14 N.J. Super. 231, 81 A.2d 512 (1951). One federal court, in the 
Southern District of Florida, went so far as to require a plaintiff to furnish a list of 
all witnesses known to her “which she proposes to introduce at the trial.” Kling v. 
Southern Bell Tel. & Tel. Co., 9 F.R.D. 604 (S.D. Fla. 1949). 

5g N.J. 54, 83 A.2d 710 (1951). 

26N.J. Rules 4:23-12 require disclosure if the information comes after a pre-trial 
conference. White Tower Management Corp. v. Erie Main Corp., 28 N.J. Super. 425, 
100 A.2d 775 (1953). 
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be a continuing one and thus obligate the parties served to furnish the names 
. as they come to light. The Delaware court agreed with this idea of con- 
tinuing obligation in Armstrong v. Diamond State Bus Lines, Inc.,2" point- 
ing out that the Delaware rule was the same as Federal Rule 33. It is diffi- 
cult to understand why any litigant should be placed under constant 
vigilance to furnish his opponent with the names of witnesses as he may 
discover them. Certainly nothing in Federal Rule 3328 makes this in- 
terpretation mandatory. Several questions arise. When must the names be 
furnished? As soon as the witness is found or just before trial? How soon 
before the trial? Why should not the duty of vigilance work both ways? 
There is no compulsion in the Illinois rules for such a continuing obligation, 
and doubt has already been expressed that the obligation exists under the 
Illinois rules.?° 


Statements of Witnesses 


Let us suppose statements made by witnesses are in the possession of a 
party or his attorney. May their production be required as “specified docu- 
ments” under Rule 17, and may their existence and contents be inquired 
into under Rule 19-4 or Rule 19-11? The answers to these questions opened 
a vast store of controversy that has arisen since the decision of the United 
States Supreme Court in Hickman v. Taylor.° The tug “J. W. Taylor” 
sank while towing a car float of the Baltimore & Ohio Railroad. Five of 
the nine crew members died. Attorneys for the defendant interviewed the 
survivors, took statements from them with an eye to future litigation, in- 
terviewed other persons, and made memoranda of what the witnesses said. 
Interrogatories were served on the defendant with the request that the 
statements, records, and memoranda made in connection with the towing 
and sinking of the tug be furnished. The defendant refused on the ground 
that the matter was part of the work product of the lawyer and exempt 
from discovery. The district court directed the production of the docu- 
ments; the Third Circuit Court of Appeals reversed, and the Supreme 
Court affirmed the circuit court. Mr. Justice Murphy, writing for the 
Court, held that no matter of privilege was involved since there was no 
confidential communication between attorney and client. But, on the 
grounds of public policy, he declared that this particular matter prepared 
by counsel was exempt from discovery and stated: 


“As such, it falls outside the arena of discovery and contravenes the 
public policy underlying the orderly prosecution and defense of legal 


27 50 Del. 163, 125 A.2d 856 (1956). 


28 The following cases are in accord that the request may be a continuing one: 
McNally v. Yellow Cab Co., 16 F.R.D. 460 (E.D. Pa. 1954); RCA Mfg. Co. v. Decca 
Records, Inc., 1 F.R.D. 433 (S.D.N.Y. 1940). 


29 Davidson, The Art of Pretrial Discovery, 47 Itt. B.J. 918, 928 (1959). 
30 329 U.S. 495, 67 Sup. Cr. 385 (1947). 
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claims. Not even the most liberal of discovery theories can justify 
unwarranted inquiries into the files and the mental impressions of an 
attorney. 

“Historically, a lawyer is an officer of the court and is bound to 
work for the advancement of justice while faithfully protecting the 
rightful interests of his clients. In performing his various duties, how- 
ever, it is essential that a lawyer work with a certain degree of privacy, 
free from unnecessary intrusion by opposing parties and their counsel. 
Proper preparation of a client’s case demands that he assemble informa- 
tion, sift what he considers to be the relevant from the irrelevant facts, 
prepare his legal theories and plan his strategy without undue and need- 
less interference. That is the historical and the necessary way in which 
lawyers act within the framework of our system of jurisprudence to 
promote justice and to protect their clients’ interests. This work is re- 
flected, of course, in interviews, statements, memoranda, correspond- 
ence, briefs, mental impressions, personal beliefs, and countless other 
tangible and intangible ways—aptly though roughly termed by the 
Circuit Court of Appeals in this case as the ‘work product of the 
lawyer.’ Were such materials open to opposing counsel on mere de- 
mand, much of what is now put down in writing would remain un- 
written. An attorney’s thoughts, heretofore inviolate, would not be his 
own. Inefficiency, unfairness and sharp practices would inevitably de- 
velop in the giving of legal advice and in the preparation of cases for 
trial. The effect on the legal profession would be demoralizing. And the 
interests of the clients and the cause of justice would be poorly 
served,” $1 


The Court made it clear, however, that there might be relevant and 
non-privileged facts hidden within an attorney’s file which were essential 
to an opponent’s case, and these could be required to be disclosed on good 
cause shown. A flood of decisions in the federal courts has followed Hick- 
man v. Taylor, and the courts of many states, including the Supreme Court 
of Illinois, have had occasion to refer to the decision in the Hickman case. 
Soon after this decision, the Third Circuit Court of Appeals, in Alltmont v. 
United States,32 refused to require the disclosure of statements of witnesses 
having knowledge of the facts taken by agents of the FBI. It did so on the 
authority of the Hickman case, saying that it saw no difference between a 


31 Jd. at 510-11, 67 Sup. Ct. at 393-94. The court refused to dispose of the case 
on a procedural technicality. The district court entered the order under Rule 34. The 
court of appeals thought Rule 26 was at stake. The Supreme Court thought that the 
plaintiff proceeded under Rule 33, but noted that Rules 33 and 34 were limited to 
parties and that the plaintiff had not invoked Rule 34. Documents could not be ob- 
tained under Rule 33. The Supreme Court felt that the deposition should be taken 
under Rule 26 and a subpoena secured under Rule 45. A full discussion of the pro- 
cedural background of the Hickman case, and an analysis of its significance, is con- 
tained in Tolman, Discovery Under the Federal Rules: Production of Documents and 
the Work Product of the Lawyer, 58 Cotum. L. Rev. 498-515 (1958). 


82177 F.2d 971 (3d Cir. 1949). 
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lawyer securing the statements and someone else securing them on behalf 
- of the lawyer or his clients: “We think that its [Hickman v. Taylor] 
rationale has a much broader sweep and applies to all statements of pros- 
pective witnesses which a party has obtained for his trial counsel’s use.” 9% 

The Alltmont case was followed in Snyder v. United States, where it 
appeared that the Air Force maintained a group of expert personnel charged 
with investigating accidents. Statements of witnesses taken by them were 
forwarded to the United States Attorney for use in preparing the case for 
trial. The court held that these statements came within the policy of pro- 
tecting the work product of the lawyer, though neither the lawyer him- 
self nor any member of his staff had gathered the statements.°® A similar 
view was taken by the Seventh Circuit Court of Appeals in Hauger v. 
Chicago, R.I. & P.R.R.* A view directly to the contrary was expressed by 
the Sixth Circuit Court of Appeals in Atlantic Greyhound Corp. v. Laurit- 
zen.®” Needless to say, all courts cite the Hickman case as authority for 
their position. The distinguishing feature of the Hickman doctrine, accord- 
ing to Scourtes v. Fred W. Albrecht Grocery Co.,58 is the degree of par- 
ticipation by the lawyer: “The essential element is that the legal talent and 
training of the attorney has been exercised in initiating and directing the 
investigation.” 39 

When the Joint Committee on Illinois Civil Procedure redrafted the 
rules in 1955, it specifically avoided incorporating within them the Hickman 
doctrine, permitting the disclosure of a lawyer’s “work product” if that 
was essential to an opponent’s case. Rule 19-5 retained the restrictive 
limitation of former Rule 17(1) which protected a party from disclosure 
of documents or communications prepared for trial purposes. Long before 
the Civil Practice Act and the institution of the rules thereunder, the Su- 
preme Court of Illinois had occasion to consider a demand for statements 
of witnesses held by one party. In Walker v. Struthers,“! a party sought 
to ascertain from his opponent’s witnesses whether they had made state- 


33 Td. at 976. 

3420 F.R.D. 7 (E.D.N.Y. 1956). 

35 The Alltmont and Snyder cases were criticized in Note, 41 Minn. L. Rev. 823-25 
(1957). 

36 216 F.2d 501 (7th Cir. 1954). 

37 182 F.2d 540 (6th Cir. 1950). 

8815 F.R.D. 55 (N.D. Ohio 1953). 

89 Jd, at 58. This interpretation receives approval in Note, 62 Harv. L. Rev. 269, 
276 (1948). The author expresses the view that crew reports and statements taken by 
the agent of defendant should not be protected because “none of the workings of the 
trained trial counsel’s mind will affect the shaping of these reports.” Id. at 272. 


40 Jenner, Deposition and Discovery Procedures, 44 Itt. B.J. 386, 406 (1956). 
41 273 Ill. 387, 112 N.E. 961 (1916). 
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ments to counsel and tried to compel the production of those statements. 
The court, in holding this procedure to be highly improper, said: 


“All such statements of witnesses made to counsel in preparation for 
trial, and all notes and briefs made by the attorneys for the same pur- 
pose, are the property of the attorneys themselves, and the court has 
no power or right to compel their surrender to opposite counsel to 
aid them in making out their case. The court properly ruled that such 
drag-net examinations were entirely improper.” 4? 


This doctrine of immunity of witnesses’ statements seems to have been 
extended in Hayes v. Chicago Transit Authority.*® The plaintiff there had 
been injured January 8, 1948. In February of that same year investigators 
for the defendant secured a statement from the plaintiff and also secured 
a medical report from the plaintiff’s physician. The plaintiff’s suit was filed 
several months later, on October 29, 1948, and she then sought to force 
the defendant to furnish her with copies of both her statement and the 
physician’s report neither of which she said she possessed. It will be noted 
that the statements here were not made to counsel, but apparently were 
made before suit was filed in preparation for whatever claim would be 
asserted against the defendant. The court held the plaintiff was not entitled 
to the production of these reports and said: 


“The statement made by plaintiff and the report made by the physician 
were obtained in preparation for a trial, should there be a trial, and 
were not subject to Rule 17 providing for the production of documents 
‘relating to the merits of the matter in question.’ Under the factual 
situation plaintiff had no right to the production or inspection of the 
statement or the report.” 44 


A contrary result was reached in Holm v. Superior Court.© In many 
instances, courts have refused to require a party to disclose a statement in 
his possession made by the opposite party even though the statement was 
not secured by a lawyer, for the reason that the production of the docu- 
ment was not essential to the inquirer’s case.“ In effect, these courts felt 
that the plaintiff was merely curious and, while such an attitude was entirely 
understandable, it did not furnish sufficient ground upon which to force a 
disclosure of the statements.” 


42 Td. at 395, 112 N.E. at 965. 

43 340 Ill. App. 375, 92 N.E.2d 174 (1st Dist. 1950). 
44 Id. at 386, 92 N.E.2d at 178. 

45 42 Cal. 2d 500, 267 P.2d 1025 (1954). 


46 Safeway Stores, Inc. v. Reynolds, 176 F.2d 476 (D.C. Cir. 1949); Taylor v. 
Central R.R., 21 F.R.D. 112 (S.D.N.Y. 1957); Fisher v. Glick, 47 Del. 583, 95 A.2d 464 
(1953); Crisafulli v. Public Serv. Coordinated Transport, 7 N.J. Super. 521, 72 A.2d 429 
(1950). 

47 Professor Moore disapproves of the holdings in these cases. 4 Moore, FEDERAL 
Practice § 26.23(8), at 1148 (2d ed. 1950). 
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However, there would appear to be situations where the reasons for 
disclosure outweigh the public policy of protecting an attorney’s files. For 
example, where the plaintiff is an infant whose mother made a statement to 
a claim agent shortly after the accident; 4% where the plaintiff's decedent 
died after making a statement; *® where the plaintiff’s statement was taken 
when he was in the hospital and unrepresented by counsel; °° or where the 
plaintiff, at the time of the statement, was in the throes of physical and 
emotional disorders.®! In all of these cases it was felt that to refuse dis- 
closure would unfairly handicap a party’s case. The issue presented by 
these cases has not yet been determined under Illinois Rule 19-5; a strict 
interpretation of the rule would clearly bar disclosure even under these 
difficult circumstances. 

The doctrine of the exclusion of statements taken in preparation for 
trial was re-affirmed in People v. White.®? There an attorney refused to 
produce from his file a photostatic copy of a statement taken from a witness 
by a railroad claim agent, and he was found in contempt of court. In re- 
versing the order of conviction, the appellate court not only held that the 
document was exempt from disclosure under Rule 19-5, but it also held 
that the order violated “the established rule of law as to privileged com- 
munications between attorney and client, represented by the document in 
question, where such privilege is not waived.” Likewise, in Forslund v. 
Chicago Transit Authority,5+ a statement of a witness given to a street car 
company was held immune from disclosure under Rule 19-5. Earlier, in 
Chapman v. Gulf, M. & O. R.R.,® the plaintiff moved under former Rule 
17 that the defendant produce a specified document, in this case, a short- 
hand statement of a witness who had driven the car in which plaintiff’s 
decedent was riding. The purpose of the request was to enable the witness 
to refresh his recollection. The court stated that Rule 17 was designed to 
permit the discovery of documents that were “relevant” or “material” and 
that this document was neither, but the court went on to say: 


“It is also our opinion that, notwithstanding the fact that a suit had 
not been commenced before the statement was taken, such statement 
was in effect a report or document prepared for the defendant in prep- 


48 Szymanski v. New York, N.H. & H.R.R., 14 F.R.D. 82 (S.D.N.Y. 1952). 
49 Burns v. Philadelphia Transp. Co., 113 F. Supp. 48 (E.D. Pa. 1953). 
50 Novick v. Pennsylvania R.R., 18 F.R.D. 296 (W.D. Pa. 1955); Goldner v. 
Chicago & N.W. Ry., 13 F.R.D. 326 (N.D. Ill. 1952). 
51 Brown v. New York, N.H. & H.R.R., 17 F.R.D. 324 (S.D.N.Y. 1955). 
52g Ill. App. 2d 428, 131 N.E.2d 803 (ist Dist. 1956). 
58 Id, at 436-37, 131 N.E.2d at 807-08. 
549 Ill. App. 2d 290, 132 N.E.2d 801 (1st Dist. 1956). 
55 337 Ill. App. 611, 86 N.E.2d 552 (3d Dist. 1949). 
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aration for trial,—an anticipated trial—within the meaning of the ex- 
ception clause of subsection 1 of rule 17. 

“Therefore it is our opinion that the trial court did not err in deny- 
ing the motion for the production of such document or report.” "6 


The rule announced in the Illinois cases with respect to statements of 
witnesses does not appear to limit them to statements given to attorneys 
so long as the statements, when taken, were prepared with a view to a 
possible trial. 


Reports of Experts 


In preparing his case either for the prosecution or defense of a claim, 
counsel often requests the study and written opinion of an expert. May his 
opponent, learning of this fact, request disclosure, arguing under Federal 
Rule 26(b) or Illinois Rule 19-4 that he is entitled to know “the identity 
and location of persons having knowledge of relevant facts”? If a written 
report has been made, may he demand its production under Illinois Rule 
17 as a “specified document relating to the merits of the matter in litiga- 
tion,” or, under Federal Rule 34, as a “designated” document containing 
“evidence relating to any of the matters within the scope of the examina- 
tion permitted by Rule 26(b)”? 57 

Again, Hickman v. Taylor has been the touchstone with varying, and 
sometimes alarming, results in the federal courts. It would seem plain, under 
a strict interpretation of the court’s reasoning in the Hickman case, that the 


56 Jd. at 622-23, 86 N.E.2d at 557. 


57 See Fep. R. Civ. P. 26(b): 

“Scope of examination. Unless otherwise ordered by the court as provided by 
Rule 30(b) or (d), the deponent may be examined regarding any matter, not privileged, 
which is relevant to the subject matter involved in the pending action, whether it 
relates to the claim or defense of the examining party or to the claim or defense of 
any other party, including the existence, description, nature, custody, condition and 
location of any books, documents, or other tangible things and the identity and 
location of persons having knowledge of relevant facts. It is not ground for objection 
that the testimony will be inadmissible at the trial if the testimony sought appears 
reasonably calculated to lead to the discovery of admissible evidence.” 

Fen. R. Civ. P. 34: 

“Upon motion of any party showing good cause therefor and upon notice to all 
other parties, and subject to the provisions of Rule 30(b), the court in which an action 
is pending may (1) order any party to produce and permit the inspection and copying 
or photographing, by or on behalf of the moving party, of any designated documents, 
papers, books, accounts, letters, photographs, objects, or tangible things, not privileged, 
which constitute or contain evidence relating to any of the matters within the scope 
of the examination permitted by Rule 26(b) and which are in his possession, custody, or 
control; or (2) order any party to permit entry upon designated land or other prop- 
erty in his possession or control for the purpose of inspecting, measuring, surveving, 
or photographing the property or any designated object or operation thereon within 
the scope of the examination permitted by Rule 26(b). The order shall specify the 
time, place, and manner of making the inspection and taking the copies and photo- 
graphs and may prescribe such terms and conditions as are just.” 
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analysis and report of a party’s expert are not within the lawyer-client 
privilege. Does such a report, however, come within the broad ambit of 
an attorney’s “work product,” so that immunity follows as a matter of 
policy? Or may the report remain untouched because of some feeling of 
unfairness in forcing its disclosure to a party who has paid nothing for its 
preparation? Cases have reached differing conclusions and for differing 
reasons. In Walsh v. Reynolds Metals Co.,5® the defendant had, on the 
advice of its attorney, procured a heating expert to make a study and a re- 
port on a gas stove that had exploded. The plaintiff sought to reach the 
report under Federal Rule 34. The court held that this was not a matter 
of privilege but stated that even if it were to be deemed part of the lawyer’s 
work product, the necessity and good cause required by the Hickman case 
were present, and the report should be disclosed. The court said, however, 
that the conclusions of the expert were the peculiar property of the client 
and the expert, and were thus not subject to disclosure. It therefore directed 
the production of the report with the conclusions and the opinions of the 
expert expunged. Earlier, a federal district judge, in Schuyler v. United 
Air Lines, Inc.,° where it appeared that the defendant’s lawyer had re- 
quested a report of the Massachusetts Institute of Technology when litiga- 
tion was threatened, refused to force disclosure on the ground that such 
a report was privileged. 

Where a person, later a party, submitted to a physical examination by 
a physician as an aid to her counsel in the prosecution of her case, a Cali- 
fornia court held that the report and the testimony of the doctor were 
privileged. The production of a medical report was successfully opposed 
in Illinois in Hayes v. Chicago Transit Authority.“ In State v. Kociolek,® 
a criminal case in New Jersey, the supreme court of that state held that 
communications between an attorney and a scientific expert were privileged 
under the lawyer-client doctrine. There the accused’s attorney had hired a 
psychiatrist to examine the accused and make a report. When knowledge 
of this examination came to the state, the state demanded and got the report 
of the expert. It then called the psychiatrist to the stand, where his testi- 
mony touched on various disclosures made to him by the accused. The 
court held that the admission of this testimony was error, saying, “The 
[lawyer-client] privilege is vain if it does not secure freedom of professional 
consultation.” ® 
Photographs taken by agents for a party for transmission to their 


5815 F.R.D. 376 (D.N.J. 1954). 

59 10 F.R.D. 111 (M.D. Pa. 1950). 

60 Webb. v. Francis J. Lewald Coal Co., 214 Cal. 182, 4 P.2d 532 (1931). 
61 340 Ill. App. 375, 92 N.E.2d 174 (1st Dist. 1950). 

62 23 N.J. 400, 129 A.2d 417 (1957). 

63 Td. at 415, 129 A.2d at 425. 
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attorney were held privileged in Holm v. Superior Court,®* and not privi- 
leged in Cogdill v. TVA.®° Where a lawyer himself directed the taking of 
photographs of a winch which had injured the plaintiff, the court wrestled 
with its conscience. It finally held the photographs not privileged even 
though they had been taken under the lawyer’s direction because they rep- 
resented no more than the winch, which would have been admissible.® 

The role of the lawyer, as a decisive and distinguishing feature in the 
securing of experts’ reports, was delineated by the Superior Court of 
Delaware in Empire Box Corp. v. Illinois Cereal Mills®* The suit was for 
breach of warranty in the sale of beater flour. Before litigation the plaintiff 
had hired an expert to make certain tests. Later, for purposes of litigation, 
the plaintiff’s attorney requested that tests and analyses be made. The court 
held that the first set of tests was in no way privileged, but that the latter 
set, made at the attorney’s request, fell within the lawyer-client relationship 
and was privileged. 

That the particular forum selected may well affect the result on the 
issue of disclosure is illustrated in two cases involving the same litigants, 
Cold Metal Process Co. v. Aluminum Co. of America,®® in the Northern 
District of Ohio, and in the District Court of Massachusetts.°® A metal- 
lurgist was engaged by counsel for the plaintiff to make tests and to take 
X-ray photographs of certain samples and report his findings. On motion, 
the district court in Ohio required the expert to disclose his findings and 
his observations, but not his techniques. The district court in Massachusetts, 
when an identical request was presented, held that the public policy which 
protected the lawyer’s work product required that the immunity of the 
attorney be extended to the expert, because the expert was acting as an 
associate of the attorney. 

Some courts have refused to compel disclosure of experts’ reports 
because of their belief that it is inherently unfair to permit a party, by 
deposition, to examine an expert for whose work and research they have 
paid nothing.”° 

Professor James W. Moore, in his work on federal practice, expresses 
his notion of the desirable rule as follows: 


64 42 Cal. 2d 500, 267 P.2d 1025 (1954). 

6 7 F.R.D. 411 (E.D. Tenn. 1947). 

6 Shields v. Sobelman, 64 F. Supp. 619 (E.D. Pa. 1946). 

87 47 Del. 283, 90 A.2d 672 (1952). 

687 F.R.D. 425 (N.D. Ohio 1947), aff'd sub. nom. Sachs v. Aluminum Co. of 
America, 167 F.2d 570 (6th Cir. 1948). In affirming the district court, the court of 
appeals added primly, “The primary concern of courts of justice is to elicit truth 
essential to correct adjudication.” 167 F.2d at 571. 

697 F.R.D. 684 (D. Mass. 1947). 

7 Moran v. Pittsburgh-Des Moines Steel Co., 6 F.R.D. 594 (W.D. Pa. 1947); 
Boynton v. R. J. Reynolds Tobacco Co., 36 F. Supp. 593 (D. Mass. 1941); Lewis v. 
United Air Lines Transport Corp., 32 F. Supp. 21 (W.D. Pa. 1940). 
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“The Court should not ordinarily permit one party to examine an 
expert engaged by the adverse party, or to inspect reports prepared 
by such expert in the absence of a showing that the facts or the in- 
formation sought are necessary for the moving party’s preparation 
for trial and cannot be obtained by the moving party’s independent 
investigation or research. However, since one of the purposes of the 
Federal Rules, as stated in Rule 1, is to facilitate the inexpensive de- 
termination of causes, the court should have discretion to order dis- 
covery upon condition that the moving party pay a reasonable portion 
of the fees of the expert.” 7! 


The extent to which some federal courts will go appears in Leding v. 
United States Rubber Co.," where the plaintiff sued for injuries received 
from wearing rubber mine boots allegedly manufactured improperly by the 
defendant. One of the boots was sent to the defendant’s counsel. Later, an 
interrogatory was propounded to the defendant, who had had an analysis 
made of the boot. The plaintiff sought to know what substances were dis- 
covered in the composition of the boot and “which of these are reasonably 
likely to be a source of harm to some people, including the plaintiff.” The 
court held that the defendant had to answer, even to the extent of expressing 
an opinion, because this did not come within the work product doctrine 
of Hickman v. Taylor and that it was in no sense unfair to the defendant 
because the plaintiff, too, had expended money and his reports would be 
available to the defendant. 

What is the status of an expert’s report under Illinois Rule 19-5 if that 
report was made in preparation for trial? Yowell v. Hunter, was a will 
contest case. The defendant sought, under old Rule 17, to compel the 
plaintiff to list all photographs or micro-photographs to be used at the trial. 
The names of plaintiff’s expert witnesses were requested. The court, speak- 
ing through Chief Justice Fulton, held that the photographs were prepared 
in preparation for trial and were not subject to production under Rule 17. 
The fact that the exception in Rule 17 omitted to mention photographs did 
not make their production mandatory, because: 


“(T]he clear meaning of the exception is that anything prepared by or 
for either party in preparation for trial is not subject to production 
under the rule. Written reports made by experts are not subject to the 
rule and we can see no useful purpose in making the photographs taken 
by the experts and used by them in formulating their reports and their 
opinions subject to production under the rule.” ™ 


714 Moore, FeperaL Practice § 26.24, at 1158 (2d ed. 1950). Former Senator 
George Wharton Pepper feels that if the opinions of an expert are immunized from dis- 
covery, their names should, likewise, be immunized. Symposium—Discovery Procedure, 
5 F.R.D. 403, 406 (1946). 

7223 F.R.D. 220 (D. Mont. 1959). 

78 403 Ill. 202, 85 N.E.2d 674 (1949). 

4 Id. at 210, 85 N.E.2d at 679. 








814 DISCOVERY PRACTICE IN ILLINOIS (III) [Vot. 1959 


In conformity with the principle of exclusion announced in the Yowell case, 
but without reference to it, the supreme court, in City of Chicago v. Har- 
rison-Halsted Bldg. Corp.,** refused to permit the defendant in a con- 
demnation suit to reach the appraisals of plaintiff’s experts by interrogatories. 
The court said: 


“The undisputed evidence is that the appraisals were made by the two 
witnesses as experts in the real-estate field at the request of counsel for 
plaintiff for his use in the trial. This being true, the evidence was 
privileged and need not be disclosed either at time discovery is sought 
or at the trial.” 7° 


It will be noted that in the Harrison-Halsted case the supreme court spoke 
in terms of privilege; it did not do so in the Yowell case. Privilege was 
implicit in the supreme court’s ruling in Walker v. Struthers, and privi- 
lege was one of the grounds of exclusion in People v. White."8 

But most recently, Rule 19-5 has come under attack by the First Dis- 
trict Court of Appeals. In Kemeny v. Skorch,” the plaintiff’s attorney at 
a pre-trial hearing refused to permit defendant’s counsel to see a report 
of an examining physician, made at plaintiff's counsel’s request, unless de- 
fendant stipulated that it would not be referred to at the trial. The court 
referred to Rule 19-5(1) and, after reviewing several Illinois cases, declared 
that the report was not privileged. The court sought to distinguish People 
v. White, Hayes v. Chicago Transit Authority,® and City of Chicago v. 
Harrison-Halsted Bldg. Corp. It made no reference to the prior supreme 
court cases of Walker v. Struthers and Yowell v. Hunter. The court did 
hold, however, that the report was one made by a party in preparation for 
trial under the rule and hence was not available on discovery proceedings. 
Some degree of pique with expert medical witnesses launched the court 
into an attack on medical experts. It was of the opinion that there should 
be a distinction between professional and lay witnesses—that there is, or 
ought to be, something necessarily objective about the testimony of an 
expert witness, at least of a medical witness, because of his professional 
standing and because his testimony on the stand therefore tends to over- 
impress a jury: 


“He [the medical witness] generally is a persuasive, fluent, impressive 
witness, able to make the jury understand that what he is telling them 


7 11 Ill. 2d 431, 143 N.E.2d 40 (1957). 

76 Id. at 436, 143 N.E.2d at 43-44. 

77 273 Ill. 387, 112 N.E. 961 (1916). See text accompanying note 41 supra. 

788 Ill. App. 2d 428, 131 N.E.2d 803 (1st Dist. 1956). See text accompanying note 
52 supra. 

7922 Ill. App. 2d 160, 159 N.E.2d 489 (1st Dist. 1959). 

80 340 Ill. App. 375, 92 N.E.2d 174 (1st Dist. 1950). 
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is the product of years of educational preparation and medical experi- 
ence, with particular reference to and emphasis on the specialty in- 
volved... . 

“(E]very possible step should be taken to channel his contributions 
in a direction that will serve the ends of justice. One such step is to 
make his reports as non-partisan, objective and scientific as are the 
other notable activities of his profession. To that end, we believe the 
rule should be revised, but while it stands we have no choice but to 
interpret it fairly.” ®! 


Whatever the implications or effect of the Skorch opinion may be, the 
previous cases in Illinois have been consistent in their regard for the privi- 
leged position of lawyers and zealous in their desire to protect that position. 


Reports of an Agent, Employee, or Assured 


How far may the lawyer-client privilege be carried? Does it apply 
to communications, documents, or records that antedate the appearance of 
a lawyer in the case if those papers are later turned over to the lawyer for 
the prosecution or defense of a claim? Must the document itself, to qualify 
for immunity, be one made “by or for a party in preparation for trial” 
as provided in Rule 19-5? Professor Moore has collected and reviewed a 
vast number of cases in his work on federal practice.? Quite understand- 
ably, Hickman v. Taylor furnishes a turning point in the decisions, but it 
has not served to settle some essential differences that appear to divide the 
courts. Basically, the problem is one of balancing the need for free dis- 
covery with the requirements of an adversary system of jurisprudence. 
Commentators and judges have expressed themselves often and at length. 
Neither a literal nor an imaginative reading of Federal Rules 26(b), 33, or 
34 will necessarily answer the challenge of a particular case. But the degree 
to which one feels that a lawyer or his client should be untrammeled in his 
preparation for trial marks the extent to which one will apply the doctrine 


122 Ill. App. 2d at 170-71, 159 N.E.2d at 493-94. It is interesting to contrast this 
view of medical testimony with that of Mr. Justice Devlin in his summing up to the 
jury in Regina v. John Bodkin Adams, Central Criminal Court, London (April 1957): 
“Where you have a more difficult and unusual task to discharge as where there is a 
conflict between opinions given by experts, in this case medical men, how do you, you 
may ask, and I shall try to help you, apply the rule to that? Well, you have heard 
three eminent physicians go into the witness box and disagree with each other. You 
are not a board of medical assessors, members of the jury, who can decide between 
them on the basis of which is more medically correct. You have no facilities which 
would enable you to determine that. You have heard them examined and cross- 
examined and you have got a general impression from that but you are in no position 
to give them so many marks for each answer. You have to deal with them in the sort 
of way in which you might find yourselves having to deal with conflicting medical 
opinions in the ordinary course of your life... . [Y]ou would judge by the way in 
which they gave their opinions, or you would try to judge. ... [I]n the end you 
would have to make up your mind as to which was the more likely to be right.” 


82 See 4 Moore, FeperaL Practice § 26.23 (2d ed. 1950). 
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of privilege. Of course, the limited factual situation presented by the Hick- 
man case and the narrow ground upon which the decision itself rested limit 
the real authority of the case. It expressed a spirit of liberality and free- 
dom in the interpretation of the rules for discovery, but it also evidenced 
an abiding respect for the traditional role of the lawyer in the adversary 
process. All law is not negotiation; neither is it always compromise. There 
is conflict, but conflict within a pattern of acceptance—acceptance, that is, 
of the decision of judge or jury. Conflict requires that adversaries have a 
considerable degree of “privacy,” as Mr. Justice Murphy put it, in the 
preparation of their case, to insure an able, thorough, and orderly presenta- 
tion of both law and fact. 

A conflict in the opinions arising under the rules of discovery brings 
into sharp focus this difference in point of view. Where investigators for 
the defendant company made an investigation immediately after notice of 
loss, their reports were held not privileged merely because the investigators 
were lawyers; * nor were such reports, gathered after an accident but not 
by trial counsel, privileged just because the reports were later turned over 
to trial counsel; ** nor were they privileged because taken under the gen- 
eral direction of the head of the claim department, himself an attorney. 
A Texas court has doubted that a privilege exists to protect a statement by 
an insured given to an investigator for his carrier two days after an acci- 
dent. 

However, a federal district court has refused, on the authority of the 
Hickman case, to require a claim manager of an insurance company to dis- 
close the contents of files and records made after a controversy arose, since 
they contained the results of an attorney’s examinations.§? In a Minnesota 
case 88 the plaintiff sought by subpoena to get a statement given by the 
driver of defendant’s bus to the claim agent for the defendant. The state- 
ment was procured at the suggestion of the company’s attorney and im- 
mediately turned over to him. This was in effect, said the court, a com- 
munication between lawyer and client and therefore privileged. As such, 
its contents could not be divulged by the taking of any parol testimony. 
The Wisconsin Supreme Court ruled similarly in deciding a case in which 
the defendant at the trial and over objection, was asked if he had made a 
report of the accident to his insurance company and was required to pro- 
duce the report. This, the supreme court held, was error; the report was 


88 Virginia Metal Products Co. v. Hartford Acc. & Indem. Co., 10 F.R.D. 374 
(S.D.N.Y. 1950). 

84 Colpak v. Hetterick, 40 F. Supp. 350 (E.D.N.Y. 1941). 

85 Newell v. Capital Transit Co., 7 F.R.D. 732 (D.D.C. 1948). 

hy Hurley v. McMillan, 268 S.W.2d 229 (Tex. Civ. App. 1954), writ of error re- 

fused. 

87 Fey v. Stauffer Chem. Co., 19 F.R.D. 526 (D. Neb. 1956). 

88 Schmitt v. Emery, 211 Minn. 547, 2 N.W.2d 413 (1942). 
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privileged.® So, in a Florida decision,® the defense of privilege was held 
_ good against a request for the production of the statement by an insured to 
his company. The court emphasized the obligation of the company under 
its policy to defend the policyholder. 

The immunity of communication between an insured and his insurer 
is recognized in England. In Westminster Airways v. Kuwait Oil Co.,*! 
the plaintiff brought action against the defendant for damage to one of 
its airplanes occasioned when the plane, after a forced landing in the 
principality of Kuwait, was struck by a truck owned by the defendants. 
The plaintiff demanded a list of documents which consisted of a series of 
letters and communications between the defendant and its insurer at a time 
when litigation was imminent. The court of appeal sustained the defense 
of privilege on the ground that the documents came into being to assist the 
defendant’s solicitors in the defense of an anticipated claim.% 


Reports Made in the Regular Course of Business 


There is here a distinction which must be recognized though its ap- 
plication in particular cases is not free from difficulty. Reports made in 
the ordinary course of business are not privileged even though they con- 
cern matters out of which litigation may arise. For example, time slips, 
reports on runs of the train, and a regulation accident report, all made by 
the railroad’s employees pursuant to a standing general order of the rail- 
road, have been held not to be privileged.®* Likewise, where reports were 
made by employees of a gas company investigating the cause of escaping 
gas, the court held the reports not privileged, though a later report, made 
by an employee after suit was started, was held privileged.** At times, the 
federal courts have allowed the production of reports made by employees 
after an accident on other grounds—usually that good cause for their pro- 
duction has been shown—without any reference to the fact that they might 
have been made in the ordinary course of business.°5 To the contrary, a 
district court refused the plaintiff's request for reports of train times and 
arrivals and other data where the information was desired, it was asserted, 


89 Wojciechowski v. Baron, 274 Wis. 364, 80 N.W.2d 434 (1957). 

90 Vann v. State, 85 So. 2d 133 (Fla. 1956). 

91 [1951] 1 K.B. 134, 22 A.L.R.2d 648 (1952). 

®2See Annot., 22 A.L.R.2d 659, 664 (1952) (privilege of communications or reports 
between liability or indemnity insurer and insured). 

88 Morrone v. Southern Pac. Co., 7 F.R.D. 214 (S.D. Cal. 1947). 

Smith v. Washington Gas Light Co., 7 F.R.D. 735 (D.D.C. 1948). See also 
De Vito v. New York C.R.R., 146 N.Y.S.2d 545 (1955), aff'd, 3 App. Div. 2d 692, 159 
N.Y.S.2d 468 (1957) (mem. dec.); Humphries v. Pennsylvania R.R., 14 F.R.D. 177 
(N.D. Ohio 1953). 

Panella v. Baltimore & O.R.R., 14 F.R.D. 196 (N.D. Ohio 1951); Dulansky v. 
Iowa-Illinois Gas & Elec. Co., 10 F.R.D. 146 (S.D. Iowa 1950). 
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to enable plaintiff to answer some interrogatories propounded by the de- 
fendant.®% The court held that plaintiff was sufficiently informed. 

Litigation arising from airplane crashes requires special consideration 
because of the absence of witnesses through death and the destruction of 
the plane itself. Where investigations are carried out by an airplane trans- 
port company following a set procedure and routine established in ad- 
vance of a crash by a company, or where independent investigations have 
been made pursuant to prescribed rules and regulations, there would seem 
to be no reason for shielding the reports from discovery on any ground of 
privilege; nor could it be said under these circumstances that the reports 
were prepared for trial. Indeed, the reports themselves might well be ad- 
missible in evidence as business entries, as the court held in Pekelis v. 
Transcontinental & Western Air, Inc.®" Certainly, there is a vast difference 
between the average negligence case and the problems involved in a suit 
arising out of a crash of a plane, as a New York court noted in Caswell v. 
United Air Lines.®® 

A host of questions must be answered, as the court recognized in 
Humphries v. Pennsylvania R.R.,® before it can be determined whether 
particular reports should be regarded as privileged or as made in the 
ordinary course of business. Automobile insurance carriers may require 
some separate consideration because a carrier gathers information in every 
instance as a protection for its assured. That is, its basic purpose is the 
defense or settlement of a claim, not the determination of a cause of disaster 
with a view to corrective operation of its business as in the case of air- 
plane companies. Furthermore, the insured has less choice of counsel and 
must rely on his insurance carrier since the carrier defends him under the 
terms of the policy through attorneys of its own selection. The communica- 
tions which the insured sends to his carrier and the efforts made on his 
behalf should have the same protection that would be accorded him in de- 
fending himself directly by counsel of his own choice. Perhaps the line of 
privilege may be drawn where an investigation loses its essential character 
of routine and takes on the clear color of controversy. 

Many of the problems which bedevil the federal courts under the 
Hickman case have been eliminated by the simple mandate of the Illinois 
rules. The mantle of privilege has been placed around memoranda, reports, 
and documents made “by or for” a party in preparation for trial and 


%6 Grogan v. Pennsylvania R.R., 10 F.R.D. 456 (W.D.N.Y. 1950). 

187 F.2d 122 (2d Cir. 1951). 

98191 Misc. 941, 78 N.Y.S.2d 387 (1948). The plaintiff in an airplane case fre- 
quently faces another problem of proof where the Government refuses to disclose 
reports, contending that they contain military secrets and that the safety of the 
country would be endangered by their disclosure. See United States v. Reynolds, 345 
US. 1, 73 Sup. Ct. 528 (1953). 

* Supra note 94. 
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privileged communications between a party or the agent and his attorney, 
thus recognizing the essentially adversary nature of the Anglo-American 
judicial process.’ It is well to recall the words of Mr. Justice Jackson in 
his concurring opinion in the Hickman case: 


“But a common law trial is and always should be an adversary pro- 
ceeding. Discovery was hardly intended to enable a learned profession 
to perform its functions either without wits or on wits borrowed from 
the adversary.” 10 


State or Federal Law—Diversity 


Frequently, in diversity cases in the federal courts, the issue arises of 
the applicability of a state law establishing a privilege. Discovery under 
Federal Rules 26(b) and 34 is limited to matters “not privileged.” By 
what law shall the matter of privilege be determined? Is privilege from 
disclosure a matter of substance so that a federal court is bound, under 
Erie R.R. v. Tompkins,!? to apply the state law? Some courts have applied 
the state law, often without a discussion as to the basis for its application.!% 
Other courts have rejected the notion that privilege is a matter of substance, 
and have held that discovery matters are questions of procedure and are 
to be determined under the federal law.’ 

The Court of Appeals for the Seventh Circuit, in Palmer v. Fisher,1® 
held that the Illinois statute creating a privilege for a public accountant 
presented a matter of substance and should, therefore, be followed in a 
diversity case by a federal court sitting in Illinois. In the Palmer case, a 
subpoena duces tecum was issued out of the federal district court in Illinois 
in aid of a suit pending in the district court in Florida. The deposition of 
an Illinois accountant had been taken in Illinois and a motion was made to 
suppress the deposition. The court adverted to the rule that federal courts 
will follow the rules of evidence of the state in which the court sits unless 
those rules are inconsistent with federal constitutional or statutory pro- 
visions. The court held that it was not free to ignore a positive statute 
establishing a privilege even though the deposition was to be used in Florida 


100 See Note, 42 Iu. L. Rev. 238, 242 (1947). 

101 329 US. at 516, 67 Sup. Ct. at 396. In moments of detachment, courts are prone 
at times to deprecate the process, stating that pleading is not a game of skill, Conley v. 
Gibson, 355 U.S. 41, 78 Sup. Ct. 99 (1957), and that a trial is not a battle of wits, 
Fleshner v. Copeland, 13 Ill. 2d 72, 147 N.E.2d 329 (1958). 

102 304 U.S. 64, 58 Sup. Cr. 817 (1938). 

108 Berdon v. McDuff, 15 F.R.D. 29 (E.D. Mich. 1953); Baum v. Pennsylvania R.R.., 
14 F.R.D. 398 (E.D.N.Y. 1953); Munzer v. Swedish American Line, 35 F. Supp. 493 
(S.D.N.Y. 1940). 

104 Scourtes v. Fred W. Albrecht Grocery Co., 15 F.R.D. 55 (N.D. Ohio 1953); 
Ex parte Sparrow, 14 F.R.D. 351 (N.D. Ala. 1953); Humphries v. Pennsylvania R.R., 
14 F.R.D. 177 (N.D. Ohio 1953). 

105 228 F.2d 603 (7th Cir. 1955). 
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and not in Illinois. The Court of Appeals for the Second Circuit, in Gar- 
land v. Torre,‘ had for consideration the assertion of a privilege against 
disclosure by a newspaper correspondent. The court, speaking through 
Judge (now Mr. Justice) Stewart, noted the difference of opinion among 
the several courts concerning the applicability of Erie R.R. v. Tompkins to 
the procedural problem of discovery. The court believed, however, that 
it was unnecessary to decide the application of the Erie case because there 
was no statute in New York which granted a privilege to a newspaperman. 
Professor Moore, noting the absence of a federal rule on privilege, states the 
desirable rule as follows: 


“It seems clear, however, that privilege is not a substantive matter; 
ie., one that will substantially affect the outcome of a case, but rather 
a matter of procedure, like most other aspects of the law of evidence. 
The Federal Courts, therefore, while respecting state statutes on privi- 
lege, should be free to give their own interpretation to the concept of 
privilege.” 1°7 


PROTECTIVE ORDERS 


Since the rules for discovery have great breadth, it is only proper that 
the courts required to enforce the rules should have broad and great power 
to prevent their misuse; to limit, if need be, an interrogatory; to define 
the boundaries of a deposition; or to halt temporarily or stop completely 
any inquiry if, in the court’s judgment, the rules are being used as an in- 
strument of tyranny, oppression, or harassment. Rule 19-5 and Rule 19- 
6(3) 198 were so designed. Rule 19-5 is, in substance, Federal Rule 30(b) 
broadened to cover written questions under Rule 19-7, whereas the federal 


106 259 F.2d 545 (2d Cir. 1958). 
1074 Moore, Feperat Practice 1151-52 (2d ed. 1950). 


108 Trp, Rev. Stat. c. 110, § 19-6(3) (1959): 

“Motion to Terminate or Limit Examination. 

“At any time during the taking of the deposition, on motion of any party or of 
the deponent and upon a showing that the examination is being conducted in bad faith 
or in any manner that unreasonably annoys, embarrasses, or oppresses the deponent or 
party, the court may order the officer conducting the examination to cease forthwith 
from taking the deposition, or may limit the scope and manner of the taking of the 
deposition as provided by these rules. If the order terminates the examination, it shall 
be resumed only upon order of the court. Upon demand of the objecting party or 
deponent, the taking of the deposition shall be suspended for the time necessary to 
present a motion for an order. The court may impose upon either party or upon the 
deponent the requirement to pay costs or expenses, including reasonable attorney’s fees, 
or both as the court may deem reasonable.” 

109 Fep. R. Civ. P. 30(b): 

“Orders for the Protection of Parties and Deponents. After notice is served for 
taking a deposition by oral examination, upon motion seasonably made by any party 
or by the person to be examined and upon notice and for good cause shown, the court 
in which the action is pending may make an order that the deposition shall not be taken, 
or that it may be taken only at some designated place other than that stated in the 
notice, or that it may be taken only on written interrogatories, or that certain mat- 
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rule is limited to an “oral examination.” Rule 19-6(3) is substantially Fed- 
eral Rule 30(d).11° 

The methods and the manner of securing depositions and propounding 
interrogatories have been covered elsewhere in this symposium," so com- 
ment here will be limited to those considerations which motivate courts 
to curtail and circumscribe the discovery procedure. Of necessity, the 
experience under the federal rules must afford the main ground of analysis 
and examination because Illinois Supreme Court Rule 19-5(2) was not 
adopted until 1955. 

At the outset it should be observed that no matter whose deposition is 
taken, both a party as well as the deponent may object on motion seasonably 
made, and Rule 19-11 11? expressly provides for the same protection in the 
event that interrogatories are propounded.!4* There may be two occasions 
when counsel may wish to seek protection: before the deposition or in- 
terrogatory is taken, and after it is under way. Rule 19-5(2) takes care of 
the former situation; Rule 19-6(3) of the latter. 


ters shall not be inquired into, or that the scope of the examination shall be limited to 
certain matters, or that the examination shall be held with no one present except the 
parties to the action and their officers or counsel, or that after being sealed the deposi- 
tion shall be opened only by order of the court, or that secret processes, developments, 
or research need not be disclosed, or that the parties shall simultaneously file specified 
documents or information enclosed in sealed envelopes to be opened as directed by 
the court; or the court may make any other order which justice requires to protect 
the party or witness from annoyance, embarrassment, or oppression.” 

110 Fep. R. Civ. P. 30(d): 

“Motion to Terminate or Limit Examination. At any time during the taking of 
the deposition, on motion of any party or of the deponent and upon a showing that 
the examination is being conducted in bad faith or in such manner as unreasonably 
to annoy, embarrass, or oppress the deponent or party, the court in which the action 
is pending or the court in the district where the deposition is being taken may order 
the officer conducting the examination to cease forthwith from taking the deposition, 
or may limit the scope and manner of the taking of the deposition as provided in sub- 
division (b). If the order made terminates the examination, it shall be resumed there- 
after only upon the order of the court in which the action is pending. Upon demand 
of the objecting party or deponent, the taking of the deposition shall be suspended 
for the time necessary to make a motion for an order. In granting or refusing such 
order the court may impose upon either party or upon the witness the requirement to 
pay such costs or expenses as the court may deem reasonable.” 

111See Twente, Discovery Depositions, supra p. 695; Feirich and Feirich, /nter- 
rogatories to Parties and Demands To Admit, supra p. 733. 


112Tr1, Rev. Srat. c. 110, § 101.19-11(5) (1959): 

“Protective Orders. 

“The number of interrogatories or of sets of interrogatories is not limited except 
as justice requires to protect against oppression or unreasonable annoyance, expense 
or embarrassment. The provisions of these rules for protective orders as to parties and 
deponents are also applicable to interrogatories under this rule.” 

118 Rule 19-11, while following Federal Rule 33, contains the word “unreasonable” 
before the words “annoyance, expense or embarrassment.” The same limiting adjective 
appears in Rule 19-6(3) and Federal Rule 30(d). It is absent in Rule 19-5(2) and 
Federal Rule 30(b), which relate to oral examination. Apparently, a party or a de- 
ponent is required to take more annoyance orally than in writing. 
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One objecting to the discovery process must, before he can with 
grace be heard, show that his motion was “seasonably” made and “with good 
cause.” His motion will not carry conviction if he fails to show up at the 
hearing,!"* or if he merely complains of inconvenience.1!5 


Orders To Stop or Limit 


Though the rule is clear that the court may order that a deposition 
not be taken, the occasion for the exercise of the power will be rare. If, 
however, one is a party to a civil action and has come under indictment on 
account of activities arising out of the same circumstances as those involved 
in the civil action, as, for example, a civil suit under the Sherman Act, the 
court properly should not allow interrogatories to be propounded or an 
oral examination taken because of the privilege against self-incrimination.1"¢ 
In a similar case, where an oral examination had already begun, the court 
on motion stopped any further examination and impounded the portion 
already taken because the opponent had been indicted.1!7 

Privilege is a proper defense, of course, to the discovery process, but a 
mere possibility that privileged matter may be inquired into is not a ground, 
after notice of the taking of the deposition, to object.148 When Senator 
Margaret Chase Smith filed a libel action in 1953,1!® she objected to answer- 
ing several questions propounded to her on the ground of constitutional 
privilege. The court said that her voting record in the House and Senate, 
and her reasons for her voting were clearly privileged matters which might 
not be inquired into, but it declined to bar all other questions on the ground 
that the case should not be prejudged. It ruled that the deponent should 
simply refuse to answer a particular question or questions, and the court 
could then make a ruling. 

A deposition may be stopped where, at the outset, it is patent that the 
testimony sought to be obtained is wholly irrelevant. In O’Brien v. Equitable 
Life Assur. Soc’y of United States,’ the plaintiff sought damages for vexa- 
tious refusal to pay on a policy of insurance. The defendant contended 
that the decedent died while in the commission of a felony and that this 
was a risk not covered by the policy. The plaintiff sought to take the 


114 Boynton v. R. J. Reynolds Tobacco Co., 36 F. Supp. 593 (D. Mass. 1941). 

115 Goldberg v. Raleigh Mfgrs., Inc., 28 F. Supp. 975 (D. Mass. 1939). 

‘ 116 Paul Harrigan & Sons, Inc. v. Enterprise Animal Oil Co., 14 F.R.D. 333 (E.D. 
‘a. 1953). 

117 National Discount Corp. v. Holzbaugh, 13 F.R.D. 236 (E.D. Mich. 1952). In 
Hiss v. Chambers, 8 F.R.D. 480 (D. Md. 1948), the court refused to stay the taking 
of defendant’s deposition in a libel and slander case even though there was a criminal 
suit pending against the plaintiff arising out of the same set of facts. 


118 Continental Distilling Corp. v. Humphrey, 17 F.R.D. 237 (D.D.C. 1955). 
119 Smith v. Crown Publishers, Inc., 14 F.R.D. 514 (S.D.N.Y. 1953). 
12014 F.R.D. 141 (W.D. Mo. 1953). 
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deposition of the company’s investigators who, after the suit was started, 
. had attempted to aid defendant’s counsel in the defense of the case, but 
the court declared that such evidence relating to matters after the suit had 
been started would be wholly irrelevant to the issue. The depositions were 
ordered not to be taken. 

The motive a party might have in taking a deposition is not a ground 
for objection so long as the right itself exists.124 But a federal court in 
New York held that an improper purpose might convert an ordinarily 
proper inquiry into an oppressive one.!22 In that case, suits between the 
same parties were pending in both state and federal courts. The defendant 
sought to stay the taking of depositions because of the state court action, 
notice of their taking having been filed by the plaintiff. The court refused 
the stay since the sole ground was the pendency of the state court action, 
but it observed that if the real purpose of the plaintiff was to utilize the 
more liberal federal rules of discovery for use of the material in the state 
court action, it would have granted the motion. 

In the interest of clarity, where issues are complex, it may be well to 
limit a deposition to particular matter, as, for example, to settle a jurisdic- 
tional issue before other phases of the case are litigated.1** Discovery into 
matters relating to damages may properly be postponed until the right 
of recovery or the existence of liability has been established 1** and the 
scope of the depositions may accordingly be so limited,!?5 or all action in 
the case can be stayed pending disposition of a motion for summary judg- 
ment. The poor health of a deponent has been held to be a proper 
ground for stopping any further examination.!2* And so the situations are 
legion where the court may have occasion to stop or to limit depositions 
or interrogatories and to enter “any other order,” as the last sentence in 
Rule 19-5(2) permits, and where, in the opinion of the court, justice re- 
quires that the party be protected from annoyance, embarrassment, or op- 
pression. 


Orders To Change Place 


Ordinarily a plaintiff, having chosen the forum, should submit to an 
oral examination at its location.'*8 Rule 19-8 !2° gives the Illinois courts 


121 Hill v. Jeffrey Co., 292 Ill. 490, 127 N.E. 124 (1920). 

122 Empire Liquor Corp. v. Gibson Distilling Co., 2 F.R.D. 247 (S.D.N.Y. 1941). 

123 Blair Holdings Corp. v. Rubinstein, 122 F. Supp. 602 (S.D.N.Y. 1954). 

124 Sinclair Ref. Co. v. Jenkins Petroleum Process Co., 289 U.S. 689, 53 Sup. Ct. 
736 (1933). 

125 Canister Co. v. National Can Corp., 3 F.R.D. 279 (D. Del. 1943). 

126 Klein v. Lionel Corp., 18 F.R.D. 184 (D. Del. 1955). 

127 De Wagenknecht v. Stinnes, 243 F.2d 413 (D.C. Cir. 1957). 

128 Montgomery v. Sheldon, 16 F.R.D. 34 (S.D.N.Y. 1954). 

129 Try. Rev. Stat. c. 110, § 101.19-8 (1959). 
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discretion to direct that the examination of the plaintiff be taken in Illinois 
or elsewhere and that the defendant pay expenses if the court so directs. 
There are many instances where a requirement that the examination of 
the plaintiff be held at the situs of the forum would be oppressive. In 
Timblo v. Rhode Island Ins. Co.,!® the plaintiff was a resident of Portu- 
guese Goa, and in Hyam v. American Export Lines,!*! the plaintiff was a 
resident of Bombay, India. In neither case did the court require the plaintiff 
to make the long journey to New York. The defendant was remitted to 
other methods of discovery. 

The courts have been considerate of indigent plaintiffs. Where a 
resident of Minnesota filed a suit in New York for injuries resulting in the 
amputation of both legs and he was without funds, the court refused to 
require him to come to New York for an oral examination.1®? In such a 
case the defendant has the choice of going to the residence of the plaintiff 
or of propounding interrogatories. In a similar situation the plaintiff, a 
resident of Maine, filed suit in Massachusetts. The defendant wanted him 
examined in Boston, but the plaintiff claimed he had no money with which 
to make the 200-mile trip. The court ordered the defendant to advance 
expenses to be deducted from any recovery that the plaintiff might later 
obtain.1%3 In a case filed in Pennsylvania, an impoverished widow sought 
to require the attendance in Pennsylvania for oral examination of the de- 
fendant’s truck driver who resided at Pontiac, Michigan, without advancing 
any of deponent’s expenses for the trip. The court ordered the truck driver 
to appear.14 

Delay of a party in taking a deposition when he reasonably might 
have been able to do so is ground for denying his motion for a deposition. 
Plaintiff, a seaman, had been available for deposition in Pennsylvania for 
three and one-half months after issue was joined in the suit. Later, when his 
work took him to California, the plaintiff sought to take his deposition in 
Pennsylvania. The court refused to compel him, unless the defendant would 
pay the plaintiff’s expenses.135 

The court may alter the place designated in the notice of the taking 
of the deposition, or may designate a particular person before whom the 
depositions shall be taken. The court may designate that the despositions 


13016 F.R.D. 563 (S.D.N.Y. 1954). 

181213 F.2d 221 (2d Cir. 1954). The court, speaking through Judge (now Justice) 
Harlan, said: “The federal courts are open to foreign suitors as to others, and pro- 
cedural rules are not to be construed in such fashion as to impose conditions on liti- 
gants which in their practical effect amount to a denial of jurisdiction.” Id. at 223. 


182 Sullivan v. Southern Pac. Co., 7 F.R.D. 206 (S.D.N.Y. 1947). 

183 Warren v. Weber & Heidenthaler, 134 F. Supp. 524 (D. Mass. 1955). 
184 Sowers v. General Motors Corp., 16 F.R.D. 562 (E.D. Pa. 1954). 

185 Lawson v. Mathiasen’s Tanker Industries, 21 F.R.D. 314 (E.D. Pa. 1957). 
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be taken before a master.'% Where it appeared that plaintiff's counsel was 
- obstreperous at the place originally designated in the notice for taking 
depositions, the court directed that they be taken on neutral ground—the 
court house.!®? Corporations present difficult problems because of the 
location of their corporate records. In general, the federal courts have 
fairly required that depositions of corporate officers be taken at the principal 
place of business of the corporation.138 


Written or Oral Examination? 


A party should, under normal circumstances, have a right to choose 
the method of inquiry he wishes to pursue,!®® but the court may feel that 
written interrogatories would better present the issues and may sustain an 
objection to oral examination.1#° As previously mentioned, if the deponent 
lives at a great distance or in a foreign country, written interrogatories 
will usually be ordered instead of oral examination.’*! Similarly, there 
may be oppression if a party is required to attend oral depositions in many 
diverse places. Thus, where the defendant sought to take depositions of 
witnesses living at various places away from New York, the court directed 
the defendant to proceed on written interrogatories or to pay the traveling 
expenses, plus reasonable attorney’s fees, of the plaintiff.1*? 

However, the court may conclude from the pleadings and the argu- 
ments of counsel that written interrogatories would be wholly insuffi- 
cient; 148 or the magnitude of the subject matter and the complexity of the 
case may indicate that written interrogatories would be cumbersome; !** 
or the written interrogatories propounded may be so involved that cross- 
interrogatories could not satisfactorily be drafted.'*5 


186 First Iowa Hydro Elec. Coop. v. Iowa-Illinois Gas & Elec. Co., 245 F.2d 613 
(8th Cir. 1957). 

187 Triangle Finishing Corp. v. Fair Lawn Finishing Co., 18 Frep. Ruzes Serv. 
30b.32, Case 1 (S.D.N.Y. 1953). 

188 E}lis Air Lines v. Bellanca Aircraft Corp., 17 F.R.D. 395 (D. Del. 1955); 
Haymes v. Columbia Pictures Corp., 16 F.R.D. 118 (S.D.N.Y. 1954). 

189 Society of Independent Motion Picture Producers v. United Detroit Theatres 
Corp., 8 F.R.D. 453 (E.D. Mich. 1948). 

140 Virginia~Carolina Chem. Corp. v. Conners-Stand Marine Corp., 144 F. Supp. 
676 (S.D.N.Y. 1956). 

141 yam v. American Export Lines, 213 F.2d 221 (2d Cir. 1954); Timblo v. 
Rhode Island Ins. Co., 16 F.R.D. 563 (S.D.N.Y. 1954); Taejon Bristle Mfg. Co. v. 
Omnex Corp., 13 F.R.D. 448 (S.D.N.Y. 1953). 

142 Moore v. George A. Hormel & Co., 2 F.R.D. 340 (S.D.N.Y. 1942). 

143 Smith Frozen Foods v. Merchants Refrigerating Co., 14 F.R.D. 33 (S.D.N.Y. 
1953). 

144 Canuso v. City of Niagara Falls, 7 F.R.D. 159 (W.D.N.Y. 1945). 

145 Fall Corp. v. Yount-Lee Oil-Co., 24 F. Supp. 765 (E.D. Tex. 1938). 
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Orders on Processes, Documents, and Parties 


The powers contained in the rule permitting the court to limit those 
present at a deposition, to require that depositions or documents be sealed 
and that secret processes not be disclosed are primarily to protect against 
the oppression and annoyance of publicity. Experience may dictate in a 
specific case that the numbers attending a deposition be restricted. The 
deposition is not a trial but a discovery process, so no right of public trial 
would be denied by the entry of such a restrictive order. The ingenuity of 
counsel and the variant characteristics of litigants impose problems during 
the discovery phase of the case which could well justify the court in utiliz- 
ing this power. Patent cases present peculiar problems, and it is principally 
in the patent field that the orders respecting secret processes and sealed 
envelopes will be issued.!#* The necessity for the invocation of this power 
under the rule will not be limited to patent cases, but to date the experience 
has been principally in this field.147 


Any Other Order 


The last sentence in Rule 19-5(2) is sweeping and all-inclusive and 
gives the court a wide discretion in the use of the rules for the protection 
of a party in the furtherance of justice. The breadth of this sentence calls 
for considerable judicial restraint, but the general satisfaction with the rules 
themselves and their application by the courts would indicate that the broad 
powers have not been abused.148 

The court may thus make many adjustments which a particular case 
requires. No matter who first serves a notice to take a deposition, the court 
may stay the first deposition and permit another to proceed,!*® or it may 
direct that certain questions be answered before a defendant is required to 
serve cross-interrogatories where it appears that such information is neces- 
sary.15° 

While Rule 19-5 has had a short life in Illinois, there is ample precedent 
in the federal courts, to which the mounting volumes of federal rules de- 
cisions bear testimony. It is, therefore, of particular importance that an 
Illinois practitioner, even though he has rare occasion to appear in the 
federal courts, should familiarize himself with the federal rules and de- 
cisions construing them. 


146 Schenley Industries, Inc. v. Institutional Products Corp., 16 F.R.D. 13 (S.D.N.Y. 
1954); International Nickel Co. v. Ford Motor Co., 15 F.R.D. 392 (S.D.N.Y. 1954); 
Melori Shoe Corp. v. Pierce & Stevens, Inc., 14 F.R.D. 346 (D. Mass. 1953). 

147 Schoenfeld, Deposition, Discovery Rules re Trade Secrets, 10 F.R.D. 493 (1951). 

148 Holtzoff, A Judge Looks at the Rules After Fifteen Years of Use, 15 F.R.D. 
155 (1954); Note, Discovery Practice in States Adopting the Federal Rules of Civil 
Procedure, 68 Harv. L. Rev. 673 (1955). 

149 Connecticut Mut. Life Ins. Co. v. Shields, 16 F.R.D. 395 (S.D.N.Y. 1954). 

450 Spotts v. O’Neil, 30 F. Supp. 669 (S.D.N.Y. 1939). 




















DISCOVERY IN CRIMINAL CASES 
BY JOHN F. GRADY * 


THE EARLY COMMON LAW did not permit discovery in criminal 
cases! In more recent times, statutes, rules, and court decisions have pro- 
vided discovery procedures which, although hardly comparable to the 
broad discovery available in civil cases, are nonetheless of substantial value 
to a defendant in a criminal case. 

The modern arguments are not addressed to the general question of 
whether there should be any criminal discovery at all; that there is a place 
for some discovery is generally conceded. The question now is how much 
there should be. It is argued on the one hand that the unilateral type of 
discovery peculiar to criminal cases adds unduly to the already heavy 
burden of the prosecution, and affords the defendant opportunities for 
perjury, fabrication of evidence, and intimidation.2 Proponents of broad 


* JOHN F. GRADY. B.S. 1952, LL.B. 1954, Northwestern University; 
Assistant United States Attorney, Northern District of Illinois, since 
1956. 


1 Rex v. Holland, 4 T.R. 691, 100 Eng. Rep. 1248 (K.B. 1792). The early cases in 
this country are discussed in 6 WicMmorE, EvipENcE 1859g, 1863 (3d ed. 1940); Annot., 
52 A.L.R. 207 (1928). For the development of the English law after Rex v. Holland, 
supra, see Comment, 60 YALE L.J. 626, n.5 (1951). 

2 See, e.g., Yankwich, Concealment or Revealment?, 3 F.R.D. 209, 210-11 (1944): 
“To some extent, a criminal prosecution, so far as the Government is concerned, is a 
one-sided proposition. In a complex society, in which those accused of crime have 
unbounded opportunity of avoiding detection and prosecution, the interests of society, 
in protecting itself against the anti-social forces, demands that some element of sur- 
prise be left. And I venture to say that even the most liberal would not advocate, 
in the realm of criminal procedure, the broad means of discovery which the civil 
rules now embody as an accepted policy.” 

In United States v. Garsson, 291 Fed. 646, 649 (S.D.N.Y. 1923), Judge Learned 
Hand denied the defendants’ request to inspect grand jury minutes in these terms: 
“Tt is said to lie in discretion, and perhaps it does, but no judge of this court has 
granted it, and I hope none ever will. Under our criminal procedure the accused has 
every advantage. While the prosecution is held rigidly to the charge, he need not 
disclose the barest outline of his defense. He is immune from question or comment 
on his silence; he cannot be convicted when there is the least fair doubt in the minds 
of any one of the twelve. Why in addition he should in advance have the whole 
evidence against him to pick over at his leisure, and make his defense, fairly or 
foully, I have never been able to see. No doubt grand juries err and indictments are 
calamities to honest men, but we must work with human beings and we can correct 
such errors only at too large a price. Our dangers do not lie in too little tenderness 
to the accused. Our procedure has been always haunted by the ghost of the innocent 
man convicted. It is an unreal dream. What we need to fear is the archaic formalism 
and the watery sentiment that obstructs, delays, and defeats the prosecution of crime.” 

In an opinion written by the late Chief Justice Vanderbilt, the New Jersey 
Supreme Court affirmed the trial court’s refusal to compel pre-trial production of 
written statements given by prosecution witnesses: “Defendant argues that in keeping 
with the modern trend toward liberal discovery in civil proceedings we should grant 
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discovery contend, on the other hand, that a criminal prosecution should 
not be conducted as a game; that the state, if its cause is just, should have 
nothing to hide; that the danger of tampering is minimal; and that the 
defendant, who stands alone against the might of the State, should know 
the evidence against him in order to prepare his defense.® 

It would not be easy to resolve this difference of opinion because it 
arises in large part from the fact that the antagonists reason from funda- 
mentally different premises. A further problem is that the arguments are 


him the unqualified right to an inspection of all papers and other documents in the 
possession of the State, in this case statements made to the prosecutor by witnesses. With 
this we cannot agree. Such an argument completely ignores the fundamental difference 
between civil and criminal proceedings. ... In criminal proceedings long experience has 
taught the courts that often discovery will lead not to honest fact-finding, but on the 
contrary to perjury and the suppression of evidence. Thus the criminal who is aware of 
the whole case against him will often procure perjured testimony in order to set up a 
false defense. . . . Another result of full discovery would be that the criminal de- 
fendant who is informed of the names of all the State’s witnesses may take steps 
to bribe or frighten them into giving perjured testimony or into absenting themselves 
so that they are unavailable to testify. Moreover, many witnesses, if they know that 
the defendant will have knowledge of their names prior to trial, will be reluctant to 
come forward with information during the investigation of the crime. ... All these 
dangers are more inherent in criminal proceedings where the defendant has much more 
at stake, often his own life, than in civil proceedings. . . . In considering the problem 
it must be remembered that in view of the defendant’s constitutional and statutory 
protections against self-incrimination, the State has no right whatsoever to demand 
an inspection of any of his documents or to take his deposition, or to submit inter- 
rogatories to him.” State v. Tune, 13 N.J. 203, 210-11, 98 A.2d 881, 884-85 (1953). 

3 See, e.g., State v. Tippett, 317 Mo. 319, 326-27, 296 S.W. 132, 135 (1927), over- 
ruled, State ex rel. R.R. v. Hall, 325 Mo. 104, 27 S.W.2d 1027 (1930), holding that de- 
fendant was entitled to pre-trial inspection of a statement given by a prosecution 
witness: “The prosecuting attorney is both an officer of the state and of the court, 
and his duty extends no further than an impartial, fair, and just trial of defendant. 
If Tucker’s statement comprised the truth, it would have availed defendant nothing 
in the inspection of it. If in any manner it tended to show that defendant was not 
guilty of the offense charged, he was entitled to the benefit of it. That it was desired 
that the state’s evidence remain undisclosed, partakes of the nature of a game, rather 
than judicial procedure. The state in its might and power ought to be and is too 
jealous of according a defendant a fair and impartial trial to hinder him in intelligently 
preparing his defense and in availing himself of all competent material and relevant 
evidence that tends to throw light on the subject-matter on trial.” See also Comments, 
107 U. Pa. L. Rev. 562, 568-69 (1959); 32 Temp. L.Q. 217, 219 (1959). 

‘For instance, the proponents of broad discovery emphasize the presumption of 
innocence. See, e.g.. Comments cited note 3 supra. It is apparent that Judges Hand, 
Vanderbilt, and Yankwich (see discussion at note 2 supra) do not entertain the pre- 
sumption for purposes of pre-trial discovery. Since the presumption of innocence is 
essentially a rule governing the burden of proof upon the trial of the case (see 9 
Wicmore, Evivence § 2511 (3d ed. 1940) ), its relevance to pre-trial discovery matters is 
questionable. 

There are also basically different premises concerning the actual character and 
proclivities of persons charged with crime. Compare, e.g., the views expressed in note 
2 supra, with the following: “The somewhat remote possibility that a few dishonest 
accused will misuse the pre-trial discovery proceedings is poor reason for denying it 
to all persons accused of crime.” Comment, 32 Temp. L.Q. 217, 219 (1959). 
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in general terms, whereas few, if any, propositions in this area can apply 
to all criminal cases © or to all persons charged with crime.* For this reason, 
most jurisdictions have committed the matter of discovery in criminal cases 
to the discretion of the trial judge.” In Illinois, discovery as to some specific 
items is provided by statute, other items are governed by case law, and any 
remaining items are within the reviewable discretion of the trial judge.® 
The following discussion will be devoted to a survey of the various dis- 
covery procedures available in Illinois. 


BIL oF PARTICULARS 


Indictments in Illinois, as elsewhere, are usually rather terse instruments 
phrased in the language of the statute creating the offense. Evidence is not 
pleaded. Such indictments are generally upheld against the contention that 
they fail to state the offense with sufficient particularity.® The function of 
a bill of particulars is to inform the defendant of the specific transactions 
contemplated by the language of the indictment,!° so that he can prepare 
his defense. The bill is not intended to disclose the evidence of the prosecu- 


5 The argument to the effect that adequate defense preparation requires disclosure 
of the state’s evidence, obviously has more validity—or is less objectionable—in a 
complex fraud case than in a case involving a simple larceny. 

6 The notion of the all-powerful state pitted against a hapless individual has some 
content when the defendant is a casual offender. In the case of the gangster or the 
professional criminal, however, the writer, on the basis of his experience as a prosecutor, 
is inclined to agree with Judge Hand and Judge Yankwich (see note 2 supra). 

T™For surveys of the various jurisdictions, see Comments, 32 Temp. L.Q. 217 
(1959); 60 Yate L.J. 626 (1951); Note, 53 Dick. L. Rev. 301 (1949). 

8 There is no counterpart of the Civil Practice Act in the area of criminal pro- 
cedure. The only rules of criminal procedure are those which might be promulgated 
by the courts of the various counties, and they generally contain no provisions in 
regard to discovery. See, e.g., Rules of Practice, Criminal Court of Cook County 
(1958). 

®TIti. Rev. Srat. c. 38, § 716 (1959), provides that, “Every indictment or accusa- 
tion of the grand jury shall be deemed sufficiently technical and correct which states 
the offense in the terms and language of the statutes creating the offense, or so plainly 
that the nature of the offense may be easily understood by the jury.” In People v. 
Sims, 393 Ill. 238, 241, 66 N.E.2d 86, 87-88 (1946), the court noted that, “In the con- 
struction of this section we have held that it is sufficient to charge the offense in the 
language of the statute when the words of the statute so far particularize the offense 
that by their use alone the defendant is notified with reasonable certainty of the 
precise offense with which he is charged. (People v. Klemann, 383 Ill. 236; People v. 
Scattura, 238 Ill. 313; Strobm v. People, 160 Ill. 582).” 

10For example, the indictment in People v. Westrup, 372 Ill. 517, 25 N.E.2d 16 
(1939), cert. denied, 310 U.S. 642, 60 Sup. Cr. 1089 (1940), charged, in the language 
of the statute, that the defendant had obtained money by means of the confidence 
game. The bill of particulars set out the checks he was alleged to have obtained. 
In People v. Gerold, 265 Ill. 448, 107 N.E. 165 (1914), the indictment charged that the 
defendant, a city treasurer, had withheld money, coupons, checks, bonds, and other 
securities of a certain value belonging to the city. The bill of particulars identified 
the specific items withheld. 
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tion.4 If the indictment identifies the transactions with sufficient par- 
ticularity to enable the defendant to prepare his defense, a bill of particulars 
will not be granted.!2 Whether a bill should be granted is within the dis- 
cretion of the trial judge, and his ruling will be set aside only for clear 
abuse of discretion.'* 


List oF WITNESSES 


In all felony cases the State is required to furnish the defendant with 
a list of “the witnesses.” 14 Apparently, it has never been argued that this 
general reference to “the witnesses” might include all witnesses who could 
be called by the State—or even possible defense witnesses known to the 
State—and the statute has been interpreted to require disclosure of only 
those witnesses the State actually intends to call on its own behalf.15 It has 


11 People v. Sims, 393 Ill. 238, 66 N.E.2d 86 (1946); People v. Diekelmann, 367 
Ill. 372, 11 N.E.2d 420 (1937). 

12 People v. Westrup, supra note 10; People v. Bain, 359 Ill. 455, 195 N.E. 42 
(1935). 

13 People v. Sims, supra note 11; People v. Diekelmann, supra note 11; People 
v. Munday, 280 Ill. 32, 117 N.E. 286 (1917). “There is no inherent right in a defendant 
to demand information which he believes may possibly be in the personal files of the 
State’s Attorney, and in any event such motion is addressed to the sound discretion of 
the court, and only where it is made to appear that defendant cannot properly pre- 
pare his defense without a bill of particulars will the court require the prosecution to 
furnish one.” People v. Murphy, 412 Ill. 458, 460, 107 N.E.2d 748, 749, cert. denied, 344 
USS. 899, 73 Sup. Ct. 281 (1952). 

The practice with regard to bills of particulars is substantially the same in the 
federal courts. See, e.g., Landay v. United States, 108 F.2d 698 (6th Cir. 1939); Sawyer 
v. United States, 89 F.2d 139 (8th Cir. 1937). Rule 7(f) of the Federal Rules of 
Criminal Procedure provides that “the court for cause may direct the filing of a bill of 
particulars.” 

14“Fvery person charged with treason, murder or other felonious crime, shall 
be furnished, previous to his arraignment, with a copy of the indictment or the in- 
formation, as the case may be, and a list of the jurors and witnesses.” ILL. Rev. Stat. 
c. 38, § 729 (1959). The required list of jurors is a list of the petit jurors who will 
be serving at the time the case is called for trial, North v. People, 139 Ill. 81, 28 N.E. 
966 (1891), and is furnished by the clerk of the court upon request. Wexler, Pre-Trial 
Motions, 47 Itt. B.J. 216 (Supp. 1958). 

15 From the standpoint of the prosecution, a requirement that all possible witnesses 
be disclosed would be disastrous. The role of the informant in law enforcement is 
one that is not commonly understood—the underworld revulsion against the “stool 
pigeon” seems to be shared in large part by the general public—and perhaps it can be 
understood only by those who have had the responsibility of obtaining evidence 
against criminals. Suffice it to say that in a great variety of criminal cases— narcotics 
violations are one example—there simply is no feasible alternative to the use of in- 
formants. The State will normally not call its informants as witnesses if it can avoid 
doing so, even though they may have witnessed the crime or some phase of it. The 
reason for this is the desire of the State to conceal the identity of the informant, or 
his role as an informant, so that he will be safe from retaliation and can be used again. 

The identity of informants is generally privileged “because such communications 
ought to receive encouragement, and because that confidence which will lead to such 

















Fay] CRIMINAL CASES 831 


been said that the purpose of the statute is to prevent surprise and to en- 
. able the defendant to combat false testimony.’* On the other hand, it has 
been said that the purpose is to afford the defendant an opportunity of 
interviewing the witnesses who appeared before the grand jury so that he 
can determine what they know about the charge against him.17 These views 
are somewhat different, since the defendant will usually have a fair chance 
of avoiding surprise and combatting false testimony without actually inter- 
viewing the prosecution witnesses, provided he knows who they are going 


communications can be created only by holding out exemption from a compulsory 
disclosure of the informant’s identity.” 8 WicMmMore, Evmence § 2374 (3d ed. 1940). 
However, there are certain exceptions to the rule. Where the informant’s activity is 
not confined to merely giving information, but extends to actual participation in the 
transaction which is the subject of the charge, the defendant is entitled to know his 
identity in order to call him as a witness if he so desires. See Roviaro v. United States, 
353 US. 53, 64, 77 Sup. Ct. 623, 629 (1957) (Informant, “John Doe,” was the only 
person with the defendant at the time defendant had transported unlawfully imported 
narcotics: “Doe had helped to set up the criminal occurrence and had played a 
prominent part in it. His testimony might have disclosed an entrapment. He might 
have thrown doubt upon petitioner’s identity or on the identity of the package. He 
was the only witness who might have testified to petitioner’s possible lack of knowl- 
edge of the contents of the package that he ‘transported’ from the tree to John Doe’s 
car. The desirability of calling John Doe as a witness, or at least interviewing him 
in preparation for trial, was a matter for the accused rather than the Government to 
decide.”); United States v. Conforti, 200 F.2d 365 (7th Cir. 1952), cert. denied, 345 
US. 925, 73 Sup. Ct. 782 (sale of counterfeit currency to informant); Sorrentino v. 
United States, 163 F.2d 627 (9th Cir. 1947) (sale of narcotics to informant). In all of 
these cases, the request for disclosure has been made for the first time on the trial. 
Although the Government is required by statute to furnish a list of witnesses only in 
capital cases, and even then only a list of “the witnesses to be produced on the trial 
for proving the indictment,” (62 Stat. 831 (1948), 18 U.S.C. § 3432 (1958)); Jones v. 
United States, 162 Fed. 417 (9th Cir. 1908), cert. denied, 212 U.S. 576, 29 Sup. Ct. 685, 
in the light of the foregoing cases it would seem imprudent for the Government to 
resist a motion for pre-trial disclosure of an informer-participant’s name, particularly 
in view of the statement in Roviaro that it is for the defendant to decide the desir- 
ability of “at least interviewing him in preparation for trial.” 

Pre-trial disclosure of the informant’s identity may also be required where the 
defendant makes a motion to suppress evidence on the ground that the arresting 
officers lacked probable cause to arrest him or to search his premises, and the Govern- 
ment relies solely or primarily upon information provided by an informant as estab- 
lishing probable cause. This is on the theory that the judge hearing the motion must 
know the identity of the informant in order to determine whether the officers were 
justified in acting upon the information furnished by him. United States v. Blich, 45 
F.2d 627 (D. Wyo. 1930); United States v. Keown, 19 F. Supp. 639 (W.D. Ky. 1937). 
See also Roviaro v. United States, supra. If probable cause is established independently 
of the information provided by the informant, disclosure of his name will not be re- 
quired. United States v. Li Fat Tong, 152 F.2d 650 (2d Cir. 1945). 

16 People v. Quevreaux, 407 Ill. 176, 95 N.E.2d 62 (1950), cert. denied, 340 US. 
938, 71 Sup. Ct. 485 (1951); People v. Weisberg, 396 Ill. 412, 71 N.E.2d 671 (1947), 
cert. denied, 331 U.S. 826, 67 Sup. Ct. 1318. 

17 People v. Whitmer, 369 Ill. 317, 16 N.E.2d 757 (1938), appeal dismissed, 305 
US. 576, 59 Sup. Ct. 360 (1938). 
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to be.1® If, however, the statute were to be construed as conferring a right 
of interview, the defendant would obviously be in a better position to ex- 
plore the prosecution’s case and to collect material for impeachment pur- 
poses. Moreover, a problem of implementation would arise, since there is 
no provision for compelling prosecution witnesses to submit to an interview 
by the defense.19 

The statute has been construed as directory rather than mandatory, 
and the defendant must demand a list of witnesses in order to assign the 
omission to furnish it as error.?° It is within the discretion of the trial court 
to allow unlisted witnesses to testify,?1 and the court’s ruling will not be 
disturbed unless it appears that the defendant has been taken by surprise. 
The burden of showing such surprise is on the defendant.2? In order to 


18 Notwithstanding the presumption of innocence, the defendant, as an empirical 
matter, will often be in a position to deduce what the testimony of the various wit- 
nesses is likely to be. See, e.g., United States v. Pierce, 245 Fed. 888, 890 (N.D.N.Y. 
1917): “It is not to be presumed the United States will offer false or perjured testimony 
on the trial, and, in view of the nature of the case [espionage] and of the charges 
made, it may be assumed the defendants know when and where they made speeches, 
if any, solicitations, if any, and the nature and character thereof, and also the names 
of the persons solicited, if any particular person was solicited. I do not think the 
government should be compelled to disclose the names of its witnesses.” 

19 See discussion at pp. 833-35 infra. 

20 People v. O’Hara, 332 Ill. 436, 163 N.E. 804 (1928); People v. Pennington, 267 
Ill. 45, 107 N.E. 871 (1915). 

21“The reason underlying this rule is that the People as well as the defendant 
are interested in the enforcement of the law, and, as frequently stated, to deprive the 
trial judge of this discretion might result in great injustice to the People, as, in the 
event of an adverse verdict, they cannot obtain a new trial, while, on the other hand, 
the defendant not only may obtain a new trial, but may have his case reviewed upon 
writ of error.” People v. Weisberg, supra note 16, at 421, 71 N.E.2d at 677. 

Under similar statutes which have been enacted in most states, it is generally 
held to be within the trial court’s discretion to allow unlisted witnesses to testify. 
6 WicMore, Evivence §§ 1850-55 (3d ed. 1940). 

22 People v. La Coco, 406 Ill. 303, 94 N.E.2d 178 (1950), cert. denied, 340 US. 918, 
71 Sup. Cr. 348 (1951); People v. Quevreaux, 407 Ill. 176, 95 N.E.2d 62 (1950), cert. 
denied, 340 U.S. 938, 71 Sup. Ct. 485 (1951); People v. Nixon, 371 Ill. 318, 20 N.E.2d 
789 (1939). Even a deliberate omission by the State is insufficient in the absence of a 
proper showing of surprise. “In our opinion the attorneys for the People clearly 
attempted to evade this provision of the law, and prevented counsel for the defendant 
from talking with such witnesses, or from ascertaining facts about them which might 
affect their credibility. Obviously, this statute was adopted to prevent surprise and 
give the defendant an opportunity to combat false testimony. However, this action of 
withholding names of witnesses against the defendant until the beginning of the trial 
is not alone sufficient to reverse a judgment. When the names of these witnesses were 
disclosed the defendant was furnished with statements they had made to the police 
shortly after the homicide was committed, and was given the opportunity to talk 
with them, although they refused to discuss the testimony they would give. The de- 
fendant did not ask for a continuance, nor did he do anything else to show he was 
prejudiced by failure to receive such names earlier, and proceeded with the trial.” 
People v. Weisberg, 396 Ill. 412, 420, 71 N.E.2d 671, 676, cert. denied, 331 US. 826, 
67 Sup. Ct. 1318 (1947). 
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make such a showing, a surprised defendant, upon learning of the unlisted 
. witnesses, should move for a continuance 7° and fully explain to the court 
why the continuance is necessary.”* 

Although the practice is for the State to furnish a written list,?5 oral 
notice has been held sufficient.2* The State is not obliged to call every 
witness on the list, and the defendant should subpoena the listed witnesses 
himself if he desires to insure their presence at the trial.?? 

The list of witnesses is obviously a valuable discovery device for the 
defendant. If he is careful to make a proper showing when confronted with 
an unlisted witness,?8 he will usually be protected against genuine surprise 
at the trial. Since the State has no reciprocal protection,® the list of 
witnesses may be said to go a considerable way toward eliminating what- 
ever imbalance may exist between the resources of the State and those of 
the defendant in a criminal case. 


DEposiTIONS; INTERVIEW OF PROSECUTION WITNESSES 


It has been held that the courts of Illinois have no power, in the asbence 
of statute, to compel a witness to submit to a deposition.®® No statute 
authorizes the taking of depositions in criminal cases, and, accordingly, 


2°3The LaCoco, Quevreaux, and Weisberg cases (see note 22 supra) emphasize 
the defendant’s failure to request a continuance. 

24 See People v. O’Hara, 332 Ill. 436, 163 N.E. 804 (1928). There, the State called 
three unlisted witnesses. Although the defendants did not move for a continuance on 
this ground, they did make timely objection to the testimony, and, in their motion for 
a new trial, submitted affidavits outlining the expected testimony of persons they could 
have called to rebut the testimony of the unlisted State’s witnesses, had they been given 
sufficient notice. The Supreme Court reversed, emphasizing that the evidence was 
close, that the testimony of the unlisted witnesses was damaging, and that the jury 
should have heard the testimony of the defense witnesses. 

25 The defendant usually demands the list after the arraignment, at the time the 
case is set for trial. Thereupon, the trial judge will order the State to file the list 
with the clerk of the court and to serve a copy upon the defendant within a certain 
time. The list provides the names and addresses of the witnesses, and some trial courts 
require the State to furnish their telephone numbers as well. Wexler, supra note 14. 

26 People v. Weil, 243 Ill. 208, 90 N.E. 731 (1909). 

27 People v. Barrett, 261 Ill. 232, 235, 103 N.E. 969, 970 (1913): “The prosecution 
was not bound to produce and call to the witness stand all those whose names were 
indorsed on the indictment, and if the defense desired to call any such persons as 
witnesses they should have employed the proper means to insure their presence.” 
See also People v. Cummings, 338 Ill. 636, 170 N.E. 750 (1930) (thirty witnesses listed, 
only four called). 

28 See notes 23 and 24 supra. 

29 Most prosecutors have had the experience of sudden confrontation by the alibi 
witness, who tells an unshakable story and departs as quickly as he appeared. In a 
few states, the defendant is required by statute to furnish the prosecution with a list 
of the witnesses he intends to call, and in some states is even required to give notice 
of certain defenses. 6 WicMorE, EvipENcE § 18555 (3d ed. 1940). 


30 People ex rel. Prince v. Graber, 397 Ill. 522, 74 N.E.2d 865 (1947); People v. 
Turner, 265 Ill. 594, 107 N.E. 162 (1914). 
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neither the State nor the defendant has the right to take depositions for 
discovery or any other purpose.*1 

Neither does the defendant have a right to an order compelling prosecu- 
tion witnesses to submit to an interview by him or his counsel.3? This 
could be a serious handicap to the defense,** but it is a handicap shared by 
the State, which, for its part, has no right to interview reluctant defense 
witnesses. The prosecution does, of course, have the advantage of being 
able to require attendance of witnesses before the grand jury which returns 
the indictment. However, the witnesses who testify before the grand jury 
are generally the witnesses for the State—not those for the defense—since 


81 There is no provision for taking or admitting into evidence the deposition of 
a witness who is unable to attend the trial. People v. Turner, supra note 30. The 
opinion in Turner, a felony case, implies that a deposition of an absent witness would 
be admitted if both sides agreed, but is not entirely clear on the point. An earlier case, 
Richardson v. People, 31 Ill. 170, 173 (1863), indicates that depositions may be admitted 
by agreement only in misdemeanor cases: “In cases of misdemeanors, depositions of 
absent witnesses may be taken by consent. The King v. Marphew, 2 Maul. & Sel. 
602; Roscoe’s Crim. Ev. 55.” 

Rule 15 of the Federal Rules of Criminal Procedure provides that the court may, 
on motion of the defendant only, allow a deposition to be taken where it appears that 
a material witness will be unable to attend the trial, and further provides that if the 
witness is later in fact unable to attend the trial, his deposition may be received in 
evidence. The federal rules make no provision for discovery depositions. 

82““When the cause was about to be called for trial plaintiff in error filed his 
motion for a continuance. The ground of the motion was that the prosecuting wit- 
ness, [rape case] Eva Hamel, had been kept in concealment from a time prior to the 
finding of the indictment until the filing of the motion, and that neither plaintiff in 
error nor his counsel had had any opportunity to interview her or learn what facts 
she intended to testify to. The motion also asked for an order to be entered requiring 
her to be produced in court that counsel for plaintiff in error might have an oppor- 
tunity to interview her. Plaintiff in error had been accorded all the rights to which 
he was entitled under the law when he was served with notice that Eva Hamel would 
be one of the witnesses called to testify, on behalf of the People, on the trial of the 
charge preferred against him. She was under no obligation to grant him an interview 
or to discuss with him what her testimony would be unless she chose to do so. The 
affidavit in support of the motion for continuance presented no valid grounds for its 
allowance and the motion was properly denied.” People v. Duncan, 261 IIl. 339, 343, 
103 N.E. 1043, 1045 (1913). See People v. Mitchell, 16 Ill. App. 2d 189, 147 N.E.2d 883 
(4th dist. 1958). A fortiori, in cases where a State’s witness has consented to be inter- 
viewed by the defense in the presence of a prosecuting officer, it is not error for the 
court to refuse to order a private interview. People v. Mason, 301 Ill. 370, 133 N.E. 
767 (1921). “In fact, we know of no rule which would authorize the court to compel 
a witness to be examined in private by counsel for either side of a case, especially in 
the absence of the consent of the witness, and it is not intimated that Costner was 
either desirous or willing to be interrogated out of the presence of the court.” People v. 
Touhy, 361 Ill. 332, 349, 197 N.E. 849, 857-58 (1935). 

88 This might depend upon the type of witness and the type of case. The gist of 
a rape victim’s testimony (see People v. Duncan, supra note 32; People v. Mason, 
supra note 32) should not be too difficult to anticipate. 

34“[ W]e know of no rule which would authorize the court to compel a witness 
to be examined in private by counsel for either side of a case.” People v. Touhy, supra 
note 32. 
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at the time of the grand jury proceeding the State is usually unaware of 
who the defense witnesses are going to be. The reluctant witness who 
knows most about the defendant’s case is the defendant himself, and he 
cannot be compelled to testify before the grand jury because of his privilege 
against self-incrimination. Should the State discover the identity of possible 
defense witnesses after the indictment, its right to compel their attendance 
before the grand jury at that time is questionable, since the function of the 
jury is ended when the indictment is returned.*5 


TRANSCRIPT OF GRAND JuRY TESTIMONY 


The defendant has no right to pre-trial inspection of the grand jury 
transcript. There are very few reported cases in Illinois, and none of 
them indicates that the matter is even within the discretion of the trial 
court.37 Presumably, it is discretionary, however, since no statute prohibits 
inspection by the defendant.** 

If the State uses any portion of the transcript in the trial, the de- 
fendant is entitled to the use of the same portion at that time.*® 


Tue DEFENDANT’s CONFESSION 
In 1955, the following provisions were added to the witness-list statute: 


“Whenever a written or oral confession shall have been made before 
any law enforcement officer or agency in this State by any person 
charged with any crime, a copy of such confession, if written, to- 


35 See, e.g., United States v. Lipshitz, 148 F. Supp. 774, 775 (E.D.N.Y. 1957), quash- 
ing grand jury subpoenas issued after the return of the indictment: “It would appear, 
then, that there is no other purpose in seeking the inspection of the books and the 
testimony of the Savitskys than the preparation of the instant case for trial. That, of 
course, is not a function of the Grand Jury, on whose behalf the subpoenas were 
issued.” 

86 Cannon v. People, 141 Ill. 270, 30 N.E. 1027 (1892); Looney v. People, 81 Ill. 
App. 370 (2d dist. 1898). This is the rule in most jurisdictions. See 6 WicmoreE, Evi- 
DENCE § 1850(3) (3d ed. 1940); 47 Micu. L. Rev. 841 (1949). 

37 Cannon v. People, supra note 36, is the leading case: “We have been referred 
to no authority sustaining the practice insisted upon. Indeed, the practice in this State 
has been uniformly the reverse.” Jd. at 276, 30 N.E. at 1027. 

38Irt. Rev. Stat. c. 38, § 720 (1959), deals with improper disclosure of grand 
jury matters, but does not preclude furnishing a transcript to the defendant. In most 
jurisdictions, the court has discretion to order the prosecution to furnish the defendant 
with a transcript of the grand jury testimony, and in some states the prosecution is 
required by statute to do so. Where the matter is discretionary, the defendant is 
successful most often when his motion is based upon an allegation of some irregularity 
in the grand jury proceeding which might require dismissal of the indictment. He is 
also usually successful where the indictment is based upon some alleged misconduct 
of his own before the grand jury, such as perjury or contempt, and he seeks the tran- 
script of his own testimony. The defendant is rarely furnished a transcript where he 
seeks it merely for discovery purposes. The authorities are collected in 6 WicMmore, 
Evmence § 1850(3) (3d ed. 1940); 47 Mic. L. Rev. 841 (1949). 

89 People v. Moretti, 6 Ill. 2d 494, 530-531, 129 N.E.2d 709 (1955); People v. Kraus, 
377 Ill. 539, 37 N.E.2d 182 (1941). 
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gether with a list of the names and addresses of all persons present at 
the time such confession was made shall be given to the defendant or 
his counsel prior to arraignment. If such confession was not reduced to 
writing, then a list of the names and addresses of all persons present at 
the time the confession was made shall be furnished. If the confession 
is made between the arraignment and the time the case is set for hear- 
ing, such fact shall be grounds for a continuance of the case on motion 
of either party, and the confession shall thereafter be furnished as 
aforesaid. 

“No confession shall be admitted as evidence in any case unless the 
confession and/or list of names and addresses of persons present at the 
time the confession was made is furnished as required by this Sec- 
tion.” # 


As yet there appear to be no reported cases construing this statute. Its 
provisions are clearly mandatory, however, and if the defense is not furn- 
ished with a confession or list described by the statute, it may safely be 
assumed that no such confession was made or at least that none will be ad- 
missible. This will be particularly helpful to defense counsel, who, in the 
past, have frequently been assured by their clients that no confessions were 
made, only to be confronted with one, duly sworn and subscribed, at the 
trial. 

The statute may not provide complete immunity from surprise in this 
respect, however, since its terms are not all-inclusive. They apply, for in- 
stance, only to confessions made before “any law enforcement officer or 
agency in this State.” This obviously would not include a confession made 
to officials in any other state where the defendant might be arrested on the 
Illinois charge. The state’s attorney may also have possession of written 
confessions or know of oral confessions made to persons such as plant pro- 
tection personnel, bank officials, insurance investigators, or private detectives. 
Is it clear that these are “law enforcement officers or agencies?” Again, the 
statute speaks only of “confessions.” Exculpatory statements, if proved to 
be false, are admissible in the State’s case-in-chief, and are often as damaging 
as actual confessions.*! But exculpatory statements, even though incriminat- 
ing, are not considered “confessions.” 4? Similarly, there is a distinction 
between confessions and admissions.** Finally, the section obviously does 


40 Titi. Rev. Stat. c. 38, § 729 (1957). 

#1 See, e.g., United States v. Smolin, 182 F.2d 782 (2d Cir. 1950) (FBI agent testi- 
fied in the Government’s case-in-chief that defendant denied knowing certain indi- 
viduals involved in the crime, or having any business at the store where the stolen 
goods were found; agent further testified that he found in defendant’s possession a 
notebook listing one of the individual’s names and the address of the store); 2 WicMorE, 
Evwence § 278 (3d ed. 1940). 

423 Wicmore, Evipence § 821(2) (3d ed. 1940). 

43 Jd. § 821(3). 
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not cover incriminating statements of any kind made by the defendant to 
accomplices, friends, or other private citizens. 

It is not clear whether these omissions from the terms of the statute 
were intentional or inadvertent on the part of the legislature. If they were 
inadvertent, amendment of the statute may be expected, since problems in 
the administration of the present provisions seem almost certain to arise.** 


WRITTEN STATEMENTS OF PROSECUTION WITNESSES 


In People v. Moses,*® defense counsel, according to the opinion of the 
court, had “reason to believe that the statements made to the police officers 
by the witnesses on the day the crime was committed differed from their 
testimony” and subpoenaed the police records containing the witnesses’ 
statements. The records were brought to the trial pursuant to the subpoena, 
but the trial judge, after examining them, refused to make them available 
to the defendant on the ground that they were “inter-departmental records 
which are not public records and are therefore not subject to subpoena.” 
The supreme court held this refusal to be error. The entire portion of the 
opinion dealing with this question is as follows: 


“At early common law the accused was not permitted to require pro- 
duction of such statements or documents. (6 Wigmore on Evidence, 
sec. 1859g.) The view expressed by Judge Cooley, however, has come 
to prevail: “The State has no interest in interposing any obstacle to the 
disclosure of the facts, unless it is interested in convicting accused 
parties on the testimony of untrustworthy persons.’ (People v. Davis, 
52 Mich. 569, 573.) So it is now held that an accused person is en- 
titled to the production of a document that is contradictory to the 
testimony of a prosecution witness. ... In this case, identification of 
the accused was crucial. There is no suggestion that the public interest 
would be prejudiced by divulging these records, and no other ground 
of privilege is apparent. Where it appears that there is evidence in the 
possession and control of the prosecution favorable to the defendant, 
‘a right sense of justice demands that it should be available, unless there 


*4Te is doubtful that the problems will result from any particular desire on the 
part of the prosecutor to conceal the fact that confessions, admissions, or statements 
of any other variety were made by the defendant. There is usually no compelling 
reason for such concealment, since ordinarily there is very little the defendant can do 
to change the fact that the statements were made, particularly where they were made 
to law enforcement officers. Although there is no rule in the federal courts requiring 
pre-trial disclosure of a defendant’s confession—the matter is within the discretion of 
the court—United States Attorneys usually comply with defense counsel’s informal 
request for inspection of the confession. If oral confessions or admissions were made, 
these also will usually be discussed with a defense attorney who inquires about them. 
This procedure frequently results in a plea of guilty and a consequent saving of time 
for everyone involved. The problems in the state court will probably arise when busy 
State’s Attorneys, who have enough to do as it is, decline to undertake additional paper 
work which is not expressly called for by the statute. 


4511 Ill. 2d 84, 142 N.E.2d 1 (1957). 








838 DISCOVERY PRACTICE IN ILLINOIS (III) [Vot. 1959 


are strong reasons otherwise.’ People v. Walsh, 262 N.Y. 140. We hold, 
therefore, that it was error to refuse to turn over the records in ques- 
tion.” 46 


The opinion does not disclose whether the statements in the police reports 
actually were in conflict with the trial testimony of the witnesses. For this 
reason, the case is somewhat confusing, since the language of the court 
seems only to require production of statements which do contradict the 
testimony of the witness.‘7 Since the trial judge apparently did not commit 
himself on the question of whether the statements did contradict the testi- 
mony of the witnesses, but denied the defendant access to them only on the 
ground that they were “inter-departmental reports,” it would appear that 
the supreme court assumed, out of fairness to the defendant, that defense 
counsel was correct in believing that the statements were contradictory. 
Had the trial judge examined the reports and stated for the record that they 
were not impeaching, and refused the defendant access to them on that 
ground, it is not clear what the supreme court would have done. The 
opinion does not say that the defendant is entitled to statements which are 
consistent with the testimony, and it does not disapprove the screening of 
the reports by the trial judge. If it is permissible for the trial judge to de- 
cide whether the statements have impeachment value, without showing them 
to the defendant, then the question arises as to how his action may be re- 
viewed. A practicable solution is suggested by a recent federal statute, 
which provides that the statement shall be filed with the reviewing court 
in the event the defendant is convicted and appeals.** 


46 Td. at 88-89, 142 N.E.2d at 3-4. (Emphasis added.) 

47 In this respect, the Moses decision appears to differ from the famous Jencks case 
(Jencks v. United States, 353 U.S. 657, 77 Sup. Ct. 1007 (1957)) decided two weeks later, 
which held that all written statements of the witness pertaining to the subject matter 
of his testimony on direct examination must be given to the defendant, on his motion 
made during cross-examination, so that the defendant may determine for himself 
whether the statements are impeaching. “We hold that the petitioner was not required 
to lay a preliminary foundation of inconsistency, because a sufficient foundation was 
established by the testimony of Matusow and Ford that their reports [to the FBI] 
were of the events and activities related in their testimony.” Id. at 666, 77 Sup. Ct. at 
1012. 

4871 Stat. 595 (1957), 18 U.S.C. § 3500 (1958). The Jencks case (see note 47 supra) 
decided that the defendant is entitled to any prior statements made by the witness, im- 
peaching or not, so long as they relate to the subject matter of his direct testimony. 
The question relevant to production in the federal courts, then, is not whether the 
statement is impeaching, but whether any of it relates to the direct testimony of the 
witness, and, if so, how much of it. The problem is a real one since, for example, a 
federal agent might write a lengthy report, only a few pages of which pertain to his 
direct testimony. The balance of the report would be a detailed account of his in- 
vestigation, including references to leads, informants, activities of other agents, and 
suspects in related cases under investigation. The defendant has no legitimate interest 
in perusing this material, and the Government is understandably anxious to confine 
production to the portions of the report which pertain to the direct examination. 
Section 3500(c) of the statute provides that the trial court shall excise those portions 
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Since the statement of a witness can hardly contradict his testimony 
. until he testifies, the Moses case would not seem to change the rule that the 
defendant has no right to pre-trial production of statements given by prose- 
cution witnesses, and the matter, therefore, remains within the discretion 
of the trial court.‘ 


Notice or HANDWRITING STANDARDS 


An Illinois statute applicable in criminal cases provides that before a 
handwriting standard may be admitted into evidence for purposes of com- 
parison with questioned writing, the State must give reasonable notice to 
the defendant, and afford him, his attorney, and his witnesses an opportunity 
to examine the proposed standard. 


INSPECTION OF TANGIBLE OBJECTS 


There are two Illinois cases, People v. Gerold *! and People v. Buzan,5? 
which would appear to support the broad proposition that where the state 
or a third party within the jurisdiction of the court has possession of tangible 
objects which the State intends to offer in evidence or which might be 
useful to the defendant as evidence, and it is necessary for the defendant 
to examine such objects in advance of trial in order to be prepared for the 
State’s evidence, or to prepare his own case, he is entitled to pre-trial in- 
spection of such objects. 

In the Gerold case, the defendant, a former city treasurer, was indicted 
for withholding public funds from his successor in office. It was apparent 
from the bill of particulars, which specified the transactions in which de- 
fendant had allegedly converted funds, that numerous documents from the 
offices of the treasurer and the city comptroller would be introduced in 


of a statement which do not relate to the testimony of the witness. Under the Moses 
rule, this problem does not exist, since any portion of a statement which does not 
pertain to the testimony of the witness would obviously not contradict his testimony. 
See, however, Comment, 67 YALE L.J. 674, 693-95 (1958), for the view that statements 
which do not specifically pertain to the facts related in the testimony, but which 
indicate bias, propensity to lie, or mental imbalance should also be produced. 

49 See, e.g., People v. Murphy, 412 Ill. 458, 107 N.E.2d 748 (1952). Compare 71 
Stat. 595 (1957), 18 U.S.C. § 3500(a) (1958): “In any criminal prosecution brought by 
the United States, no statement or report in the possession of the United States which 
was made by a Government witness or prospective Government witness (other than 
the defendant) to an agent of the Government shall be the subject of subpena, dis- 
covery, or inspection until said witness has testified on direct examination in the trial 
of the case.” 

50 Trt. Rev. Srat. c. 51, §§ 51, 52 (1959); People v. Smith, 318 Ill. 114, 149 N.E. 3 
(1925). “It is necessary that these rights should be strictly enforced in order that the 
accused and his counsel may be properly prepared to defend against this character 
of evidence, which is unusual and may raise a collateral issue.” People v. Clark, 301 
Ill. 428, 433, 134 N.E. 95, 97 (1922). 

51265 Ill. 448, 107 N.E. 165 (1914). 

52 351 Ill. 610, 184 N.E. 890 (1933). 
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evidence by the State to prove the charges in the indictment. In a pre-trial 
motion, 


“{P]laintiff in error asked the court to impound the records and docu- 
ments to be used on the trial so they could be inspected by him, urging 
in support of this motion that the State’s attorney had taken into his 
possession many of the instruments, writings and public files belonging 
to the office of the city comptroller and the office of city treasurer, 
which would be relied on in the trial in support of the various counts 
in the bills of particulars; that he had refused to permit plaintiff in 
error to see them, and that in order to make a proper preparation of 
his defense it was necessary for him to see these various public docu- 
ments; that he would not have the necessary time or opportunity dur- 
ing the actual trial of the case.” 58 


The trial court denied the defendant’s motion, and the denial was held to 
be reversible error: 


“One of ... [the questions] . . . is whether the court should have im- 
pounded the public documents that were held by the State’s attorney 
and should have granted the motion of plaintiff in error to permit him 
and his counsel to examine such documents before they were actually 
introduced in evidence. That motion stated that the reason why he 
wished this was because the accounts upon which these charges were 
made were complicated and would require investigation, and that the 
plaintiff in error would not have an opportunity of properly investi- 
gating all these matters if he had to wait until they were introduced 
in evidence. It is stated by counsel for plaintiff in error,—and the evi- 
dence in the record tends to show that it is true as to some, at least, of 
these orders for warrants included in the disputed amount,—that the 
persons who signed the orders or made their assignments to the 
plaintiff in error could not be found because of lack of time. Had 
the plaintiff in error had an opportunity of examining, under proper 
conditions, these various documents, it is possible that he could have ob- 
tained positive evidence as to the payment of the money to the proper 
persons. The whole theory of our law as to the trial of one accused of 
crime is to give him an opportunity to know the charges against him, 
so that he can make proper investigation and preparation for the trial. 
We see no reason why the motion of plaintiff in error on this point 
should not have been granted by the trial court. 

“ 

“The [ruling] of the court . . . in not impounding the public docu- 
ments in the hands of the State’s attorney and permitting plaintiff in 
error and his counsel to examine them under proper restrictions, con- 
stituted reversible error.” 54 


58 265 Ill. at 452, 107 NE. at 168. 
54 Id. at 469-71, 107 NE. at 174. 
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People v. Buzan was a manslaughter case. The defense was that the 
gun went off accidentally when the defendant tripped and fell. The fatal 
bullet was in the possession of the State, but was not offered in evidence. 
After his conviction, the defendant borrowed the bullet from the State and 
had it examined by an expert, who concluded that it had struck a hard 
object before entering the body of the victim, which tended to corroborate 
the defense. Defendant then moved for a new trial on the ground of newly 
discovered evidence, and assigned the denial of his motion as error. The 
Supreme Court affirmed: 


“The affidavit failed to disclose why the bullet was not available for 
examination prior to or during the trial. The fact that it was in the 
custody of the State’s officers would not prevent an examination of it 
by the defendant or by any person appointed to represent him. It does 
not appear that, prior to the conclusion of the trial, any effort was 
made, either by the defendant or by an agent in his behalf, to examine 
the bullet. Applications for a new trial on the ground of newly dis- 
covered evidence are subjected to close scrutiny. The burden is on the 
applicant to rebut the presumption that the verdict is correct and the 
evidence must meet the following requirements: . . . third, it must be 
such as could not have been discovered before the trial by the exercise 
of due diligence; . . . The plaintiff in error failed to meet the... 
third ... of the foregoing requirements.” © 


Curiously, there are no reported Illinois cases in this area subsequent to 
Gerold and Buzan.** This may indicate that defendants have not been utiliz- 
ing the principle of these cases as fully as they might.°? 


55 351 Ill. at 618-19, 184 N.E. at 894. 

56 There are, however, similar cases in other jurisdictions. See, e.g., United States 
v. Rich, 6 Alaska 670, 672 (1922), allowing the defendant’s pre-trial motion to inspect 
and photograph a piece of glass found near the scene of the crime and allegedly bearing 
his fingerprints: “In the case at bar the prosecution expects to prove by expert testi- 
mony that finger prints on the glass in question are those of the defendant. He cannot 
have a fair trial without having reasonable opportunity to show—if he can—by expert 
testimony that the finger prints were not made by him; that they show variations of 
greater or less degree from his own finger prints. This cannot be done at a moment’s 
notice. If this application were refused now, and an expert should testify at the trial 
that the finger prints are defendant’s and give plausible reasons for the assertion, the 
defendant would be entitled to a continuance of the hearing until he could have 
opportunity to refute such evidence, by expert or other testimony. An order will be 
made allowing defendant to secure a photograph of the glass in question, under the 
direction of the person having official custody of it, and under such limitations as will 
prevent possible damage to it.” See also Cramer v. State, 145 Neb. 88, 15 N.W.2d 323 
(1944). 

Rule 16 of the Federal Rules of Criminal Procedure provides that the court may 
allow the defendant to inspect and copy or photograph documents or tangible objects 
obtained by the Government from the defendant or others by seizure or process, 
“upon a showing that the items sought may be material to the preparation of his 
defense and that the request is reasonable.” 

57 Defendants are usually more interested in pre-trial inspection of statements than 
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Although the evidence was in the possession of the State in both cases, 
there is nothing in either opinion to indicate that the rule would not apply 
equally to necessary evidence in the hands of third parties who are within 
reach of the court’s process. Such evidence could be impounded to allow 
inspection, or a subpoena duces tecum could be made returnable in advance 
of trial. 


CoNCLUSION 


Further statutory extension of unilateral discovery rights in criminal 
cases seems unnecessary if the purpose of discovery is to prevent surprise 
and afford a reasonable opportunity for preparation of a defense. Under 
present procedures, defendants are entitled to know in advance who the 
State’s witnesses will be and, consequently, either by interview or deduction, 
to have a reasonably accurate notion of what the substance of the State’s 
testimony is to be. Every defendant is also entitled to have a copy of his 
confession and to inspect in advance of trial any handwriting examplars 
or other tangible evidence of whatever kind material to the State’s case or 
to his own case. On the trial, he is entitled to be furnished with any con- 
tradictory written statements made by prosecution witnesses. And, if addi- 
tional items are genuinely necessary to his defense, it is within the discretion 
of the court to grant them. Any abuse of such discretion is subject to re- 
view, except where the abuse is in the defendant’s favor. To argue that the 
remedy of review is inadequate is to argue that our appellate courts do not 
know injustice when they see it. In return for these rights and privileges, 
the defendant is obliged to do nothing. 

If there is to be new legislation in this area (aside from clarification of 
existing statutes, such as the one concerning production of confessions), 
it will probably be legislation conferring an unconditional right to pre- 
trial inspection of statements, or perhaps even a right to take depositions of 
prosecution witnesses. This is the logical area of extension, since all other 
items of any importance seem adequately covered by existing procedures. 
Before such legislation is enacted, it should be determined whether it is 
really necessary to the fair administration of criminal justice. That such 
additional rights would be useful to defendants is obvious. But the question 


anything else (since here is where they can learn most about the strengths and weak- 
nesses of the state’s case), and the Gerold-Buzan rule, being limited to evidentiary items, 
does not advance this interest. Compare Cramer v. State, supra note 56, at 94-95, 15 
N.W.2d at 327: “We think that when a prosecution is based upon a written instrument, 
as in a forgery case, the defendant is entitled to inspect and make copies of such 
instrument under such conditions as the trial court may prescribe. If a prosecution is 
based upon the correctness or incorrectness of certain records, such as is ofttimes the 
case in a prosecution for embezzlement, the examination of such records by the de- 
fendant should be granted. But as to all statements and documents not admissible in 
evidence in chief, and obtained for impeachment or other purposes not going to the 
merits, the defendant has no basis for demanding an inspection of them.” 
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should be whether they are necessary to prevent injustice. There is a point 
where necessity ends and mere convenience begins. If convenience is to 
be the standard, it might be well to consider what reciprocal discovery 
legislation could be enacted for the convenience of the State.5® Since it is 
true that a criminal prosecution is not a game, it is at least arguable that it 
should not be a game for either side. 


58 See note 29 supra. 
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Notes 


COMPELLING PRE-TRIAL DISCOVERY 


Pre-trial discovery is not only a device for ascertaining the facts of a case, 
but also an aid in the formation and limitation of the issues. Both these functions 
tend to promote the general aim of discovery practice, which is to make trials 
more nearly a search for truth and a process of “determining the facts appertain- 
ing to the issue and rendering a just decision thereon, rather than the promo- 
tion of a battle of wits between counsel.” ! In a recent Illinois case it was said, 


“(The discovery rules] are designed to displace what has been called the ‘sport- 
ing’ concept of a law action which all too often characterized the former prac- 
tice. They inaugurated a permanent open season on facts.” 2 Discovery, how- 
ever, obviously cannot perform its appointed task if it may be resisted with 
impunity. A theoretical right to discovery is useless unless there are effective 
ways to enforce it. Such remedies are sought to be provided by Illinois Su- 
preme Court Rule 19-12% and Federal Rule of Civil Procedure 37.4 Each of 
these rules provides an extensive arsenal of sanctions with which courts may 
compel discovery in appropriate cases. The array of sanctions is quite varied, 
ranging from mere payment of expenses occasioned by a refusal to make dis- 
covery to such drastic measures as summary adverse judgment or imprisonment 
pending compliance. The danger of abuse of such formidable weapons is pro- 
tected against by certain constitutional limitations discussed herein, and by the 
protective court orders discussed elsewhere in this symposium.5 


Tue SANCTIONS AVAILABLE 


The general pattern of both the Illinois and federal provisions is to prescribe 
the sanctions to be used in certain specified cases, and in most other cases to give 
the trial court discretion to “fit the punishment to the crime.” 


Refusal To Answer 


The first subsection of both Federal Rule 37 and Illinois Rule 19-12 pro- 
vides for the case where a person whose deposition is being taken, orally or 
upon written questions, refuses to answer one of the questions, or where a party 
fails to answer a written interrogatory. Where the refusal is during the taking 
of an oral deposition, the party taking the deposition has the option of con- 
tinuing the examination on other matters or of adjourning at that point. There- 
after, that party may, on notice, move for an order of court ® compelling an 
answer. A similar motion upon like notice may be made for refusal to answer a 


1 Pink v. Dempsey, 350 Ill. App. 405, 411, 113 N.E.2d 334, 336 (1st Dist. 1953). See 
also dictum to the same effect in Hickman v. Taylor, 329 U.S. 495, 500, 67 Sup. Ct. 385, 
388 (1947), in reference to the federal rules. 

2 Coutrakon v. Distenfield, 21 Ill. App. 2d 146, 157 N.E.2d 555 (3d Dist. 1959). 

3Iux. Rev. Strat. c. 110, § 101.19-12 (1959), authorized by § 3 of the Civil Practice 
Act, Int. Rev. Stat. c. 110, § 3 (1959). 

*Section (e) of Federal Rule 37 refers to letters rogatory issued under 28 U.S.C. 
§ 1783 (1954) to obtain testimony from witnesses abroad, and is not within the scope 
of this Note. 

5 See Keegan, Privileged Matters and Protective Orders, supra p. 801. 

6 Under the federal rules, the motion is made to the district court of the district 
in which the deposition is taken, not necessarily the court having jurisdiction of the 
cause, 
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question propounded in a proceeding for the taking of a deposition upon written 
questions, or if a party “fails” (Illinois) or “refuses” (federal) to answer any 
interrogatory served upon him. In order to prevent irresponsible refusal to 
answer on the one hand and motions for court orders to compel answers to 
clearly improper questions on the other, the following procedures are authorized: 
If the court finds the deponent’s refusal to answer to be without substantial 
justification, both rules provide that the court shall require the deponent, the 
party whose attorney advised refusal or, under the federal rule, the attorney 
himself,? to pay the expenses and reasonable attorney fees incurred in obtaining 
the order. If the court finds the refusal to answer was justified and the motion 
to compel an answer was made without substantial justification, the movant 
likewise shall be required to pay the refusing party or other deponent his ex- 
penses and attorney fees incurred in opposing the motion.’ 

Where there is a refusal to answer a written interrogatory, it should be 
noted that other provisions may apply instead of, or concurrently with, the above 
procedures relating to payment of expenses. Thus, under Federal Rule 37(d) 
if a party “fails” ® to serve answers (as opposed to refusal to answer an inter- 
rogatory under Federal Rule 37(a)), his pleadings may be struck in whole or 
in part, his action dismissed, or a default judgment taken against him. Pre- 
sumably this only applies where the interrogatories have been totally ignored, 
and Rule 37(a) applies where he serves answers to at least some of the ques- 
tions. This construction may be arrived at by reading the phrase “refusal of a 
party to answer any interrogatory” to mean refusal to answer some, but less 
than all of them.!® One opinion did state that subsection (d) of the rule only 
applied where none of the interrogatories were even attempted to be answered, 
but this must be considered dictum as all relief was there denied on the separate 
ground that as full answers as possible were made under the circumstances." 
There being no real authority to the contrary, then, these provisions could be 
construed to overlap each other, and a federal court apparently could strike 
a complaint for mere refusal to answer only part of a set of written inter- 
rogatories. 

Illinois has no provision exactly equivalent to that contained in Federal 
Rule 37(d), but in the event a party totally fails to answer a set of interroga- 
tories, the general provisions of Illinois Rule 19-12(3) might be applied. This 
section provides an extensive array of sanctions for unreasonable refusal to 
comply with any provision of the discovery rules; 1? Illinois Rule 19-11 requires 


™ The Illinois rule does not in terms state that expenses may be assessed against 
the attorney himself. The vice-chairman of the committee that drafted the rules 
indicates that attorneys were intended to be included, and the rule could easily be ex- 
tended to them by judicial interpretation. See Jenner, Deposition and Discovery 
Procedures, 44 Inv. B.J. 386, 411 (1956). 

8 Expenses and attorney fees may never be imposed upon the United States under 
Federal Rule 37, by specific provision of section (f) of the rule. 

®See note 29 infra, for the language of the rule and, in the text accompanying 
note 29, an argument that wilful failure is required. This rule also provides for wilful 
failure to appear for a deposition. 

10See Rosenberg, Sanctions To Effectuate Pretrial Discovery, 58 Cotum. L. Rev. 
480, 493 (1958). 

11 Maddox v. Wright, 11 F.R.D. 170 (D.D.C. 1951). 


12 The sanctions may also be imposed for failure to comply with a court order 
entered under the discovery rules. 
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the recipient of written interrogatories to answer them fully in writing and 
under oath. It would seem that unexplained failure to serve any answers at all 
would generally be such unreasonable refusal to comply with the rule as to 
bring the sanctions of 19-12(3) into play without requiring violation of a separate 
court order to serve the answers. 


Refusal To Admit 


Both the federal and Illinois rules provide that failure to make sworn denial, 
within ten days, of any request for admission of the genuineness of any relevant 
document, or of the truth of any relevant matter of fact, shall constitute an 
admission of the facts included therein.18 This is, of course, a sanction in itself. 
In addition, Illinois Rule 19-12(2) and Federal Rule 37(c), in substantially identi- 
cal language, provide sanctions against irresponsible denials. Both provide that 
if the party demanding the admission subsequently proves the truth of the fact 
denied, “unless the court finds that there were good reasons for the denial or 
that the admissions sought were of no substantial importance,” an order shall 
be made compelling the denying party to pay the reasonable expense and at- 
torney fees incurred in making such proof. There is a dictum in a federal case 
to the effect that an attempted evasion of this provision by a sham objection to 
a request to admit will also authorize invocation of its sanctions.14 


Failure To Comply With a Court Order (Federal Rule) 


Under Federal Rule 37(b)(1), if a party or witness refuses to be sworn or 
refuses to answer any question after being directed by a court to do so, the re- 
fusal may be treated as a civil contempt. If a party or officer or managing agent 
of a party wilfully refuses to appear for a deposition, the same sanctions apply 
as were previously stated for the refusal to serve answers to interrogatories,15 
as this is expressly covered by other provisions of subsection (d) of Federal 
Rule 37.16 If a nonparty refuses to appear after being subpoenaed, and has no 
adequate excuse, he may be cited for contempt under Federal Rule 45(f).17 

Subsection 2 of Federal Rule 37(b) covers the situation where a party or 
officer or managing agent of a party }8 refuses to obey an order compelling an 
answer under Federal Rule 37(a), an order to produce or to permit entry under 
Federal Rule 34, or an order to submit to physical or mental examination under 


18 Fep. R. Civ. P. 36; Supreme Court Rule 18, Int. Rev. Stat. c. 110, § 101.18 (1959). 

14 Electric Furnace Co. v. Fire Ass’n of Phila., 9 F.R.D. 741 (N.D. Ohio 1949). 
Federal Rule 37(f) applies here also. See note 8 supra. 

15See Delphy v. Bernuth, Lembcke Co., 217 F.2d 301 (2d Cir. 1954), where the 
court dismissed for failure to appear for a deposition under Rule 37(b) (2) (iii) instead 
of using the explicit provisions of Rule 37(d). 

16 See text accompanying note 9 supra. 

17 This would also apply to a subpoena duces tecum issued under Fen. R. Civ. P. 
26(a) or 45(a). There seems to be no authority for using Rule 37 here, though Pro- 
fessor Moore argues that there is no good reason why it should not be so used. See 4 
Moore, Feperar Practice § 34.02, at 2427 (2d ed. 1950). 

18 A party’s refusal to obey a court order directing an answer is punishable either 
by contempt proceedings under subsection 1 of the rule, or under this subsection; 
obviously, the subsection 2 sanctions could not be applied to any but parties to the 
litigation. 
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Federal Rule 35. For such refusal, “the court may make such orders . . . as are 
just,!® . . . among others the following: 


“(i) An order that the matters regarding which the questions were asked, 
or the character or description of the thing or land, or the contents of the 
paper, or the physical or mental condition of the party, or any other desig- 
nated facts shall be taken to be established for the purposes of the action in 
accordance with the claim of the party obtaining the order; 

“(ii) An order refusing to allow the disobedient party to support or oppose 
designated claims or defenses, or prohibiting him from introducing in evi- 
dence designated documents or things or items of testimony, or from intro- 
ducing evidence of physical or mental condition; 

“(iii) An order striking out pleadings or parts thereof, or staying further 
proceedings until the order is obeyed, or dismissing the action or proceed- 
ing or any part thereof, or rendering a judgment by default against the 
disobedient party; 

“(iv) In lieu of any of the foregoing orders or in addition thereto, an 
order directing the arrest of any party or agent of a party for disobeying 
any of such orders except an order to submit to a physical or mental 
examination.” 2° 


Though there are sanctions in Illinois substantially equivalent to (ii) and (iii) 
above, the provisions of (i) and (iv) are not available. 


Failure To Comply With a Court Order (Illinois Rule) 


The Illinois rule on the use of contempt proceedings to compel discovery 
is stated at the end of the enumerated specific sanctions, in section 3 of Illinois 
Rule 19-12. The court may compel obedience to any subpoena?! or order is- 
sued under any of the discovery rules?? by contempt proceedings in lieu of 
or in addition to the other orders permitted. 

There is no provision in this section for a court to make any order other 
than those specifically set out in Rule 19-12, unless there is another remedy else- 
where specifically provided.22 Under this section, the remedies enumerated are 
said to be for use against a party, or against any person who, at the instance of 
or by collusion with a party, unreasonably refuses to comply with any of the 


19For example, attorney fees have been imposed in addition to other sanctions, 
Bernat v. Pennsylvania R.R., 14 F.R.D. 465 (E.D. Pa. 1953), or, where the conduct 
complained of deprived the other party of evidence, a new trial granted, Ernest v. 
Jewel Tea Co., 13 F.R.D. 234 (ND. Ill. 1952). 

20Fep. R. Civ. P. 37(b) (2). 

21 See, e.g., Supreme Court Rule 19-8, Inu. Rev. Stat. c. 110, § 101.19-8 (1959), 
authorizing the issuance of subpoenas to compel the appearance of a deponent. 

22 Supreme Court Rules 17—19-12, 22, Inu. Rev. Stat. c. 110, § 101.17—.19-12, .22 
(1959). 

28 Supreme Court Rule 19-12(3), Int. Rev. Stat. c. 110, § 101.19-12(3) (1959). The 
Illinois courts are denied the power the federal courts have to make “such orders in 
regard to the refusal as are just... .” Fep. R. Civ. P. 37(b) (2). However, the language 
of the Illinois rule is permissive, and if the conduct is not flagrant enough to warrant 
application of any of the rather severe sanctions enumerated, it is likely that the courts 
will not grant any remedy at all. See Granger v. Turley, 20 Ill. App. 2d 488, 156 N.E.2d 
610 (1st Dist. 1959), where the witness whose name was omitted from an answer to an 
interrogatory was allowed to testify. Since the testimony was only cumulative, however, 
and the trial court could have withheld any remedy under the Illinois rule without 
abusing its discretion, there was no reversible error. 








854 LAW FORUM [Vot. 1959 


discovery rules or fails to comply with any order entered under said rules. The 
orders that may be made are: 


“that the party be nonsuited; that his complaint be dismissed; that all or any 
part of his pleadings be stricken and judgment rendered on the remaining 
pleadings in the case; that he be debarred from filing any other pleading; 
that he be debarred from maintaining any particular claim, counterclaim, 
third-party complaint, or defense respecting which discovery is sought; 
or that further proceedings be stayed pending compliance.” 24 


The court may order one or more of the above, as may be appropriate. 

As previously noted, Illinois has no provision exactly parallel to the pro- 
visions of Federal Rule 37(d), covering the situation where a party, after notice, 
wilfully fails to appear for the purpose of having his deposition taken. Illinois 
Rule 19-8(1) states that notice is sufficient to require the appearance of a party, 
or officer or agent of a party (note the absence of the “managing” agent 
qualification of the federal rules), and unexcused failure to appear would seem 
to be an unreasonable refusal to comply with this provision of the rule. If so 
considered, the whole array of sanctions enumerated above would apply without 
the necessity of obtaining a court order. If notice is to be truly sufficient to 
require a party’s presence, it must be enough in and of itself. It will be ignored 
if parties know that no action will be taken against them until a court order has 
been issued and violated. However, in one of the three cases thus far decided 
under Illinois Rule 19-12, when the defendant moved for dismissal after the 
plaintiff corporation’s president failed to comply with a so-called “motion for 
a deposition,” the court continued the motion to dismiss and instead ordered 
plaintiff to produce its president before the time set for hearing on the con- 
tinued motion to dismiss.25 It is not clear whether the court felt it could not 
dismiss for failure to comply with the notice alone, or was merely conditioning 
an order for dismissal on compliance in the immediate future in order to give the 
plaintiff a locus poenitentia.”® 


24 Supreme Court Rule 19-12(3), Int. Rev. Star. c. 110, § 101.19-12(3) (1959). 

25 Sager Glove Corp. v. Continental Cas. Co., 19 Ill. App. 2d 568, 154 N.E.2d 833 
(ist Dist. 1958). In the even more recent case of Coutrakon v. Distenfield, 21 Ill. App. 
2d 146, 157 N.E.2d 555 (3d Dist. 1959), a similar procedure was followed except that 
when the defendant indicated his willingness to comply with the discovery order in 
the future, the motion to dismiss was denied. The appellate court also, in upholding 
the grant of a second motion to dismiss, made much of the fact that at that hearing the 
defendant made no countershowing or offer to comply in the future. It seems there is a 
possibility of immunity to the discovery sanctions as long as one continues to promise 
to submit. 

26 Though there is no specific authorization for it in the federal rules, the federal 
courts also enter conditional orders. Where this is done for failure to comply with a 
notice to appear for a deposition, Collins v. Wayland, 139 F.2d 677 (9th Cir.), cert. 
denied, 322 US. 744, 64 Sup. Cr. 1151 (1944), Pierre v. Bernuth, Lembcke Co., 21 F.R.D. 
194 (S.D.N.Y. 1957), Socha v. Webber, 11 F.R.D. 124 (D. Alaska 1951), wilfulness is 
required and it may be that where a court has doubts as to this point it is inclined 
to give the recusant party a locus poenitentia. Where a conditional order is made for 
failure to serve answers to interrogatories, doubts as to whether wilfulness is required 
may be a factor, Dann v. Compagnie Generale Trans-Atlantique, Ltd., 29 F. Supp. 330 
(E.D.N.Y. 1939), or the condition may be attached expressly because no wilfulness was 
shown, Dunn v. Pennsylvania R.R., 96 F. Supp. 597 (N.D. Ohio 1951). But the federal 
courts have also entered conditional orders where there was direct violation of a court 
order to answer parts of a set of interrogatories left unanswered or evaded, Kurt M. 
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Major DirFerENCEs BETWEEN ILLINOIS AND FEDERAL PROVISIONS 


~ In general, it may be said that the Federal rule provides for a greater variety 
of sanctions for refusal to obey a court order, including any reasonable ones the 
courts may originate. The Illinois rule is broader in its application, however, 
in that it not only applies to failure to obey a court order, but also to an un- 
reasonable refusal to comply with any discovery rule. 

Specifically, there may be differences in the administration of the respective 
rules because of small variations in the choice of words. For instance, in the first 
section of each rule the criteria are found which authorize an order compelling 
an answer to a written interrogatory; in Illinois practice the motion for the 
order may be made upon the deponent’s “failure” to answer, whereas under the 
federal rule the party’s “refusal‘“‘ must be shown. The word “failure” seems to 
include a mere omission, but the word “refusal” implies more conscious, deliber- 
ate rejection. Illinois courts, however, may follow the United States Supreme 
Court in interpreting these two terms to mean the same thing, in line with the 
high court’s recent resolution of a similar conflict of terminology within the 
federal rules.?7 } 

As has been pointed out, Federal Rule 37(d) refers to “failure” to serve 
answers to interrogatories rather than “refusal” to answer, and the sanctions 
provided there are much more stringent than the mere payment of expenses 
under 37(a). They include the striking of pleadings in whole or in part, partial 
or total dismissal, or an adverse default judgment.?8 A literal construction of 
this rule would make mere negligent failure to answer a set of interrogatories 
more severely punishable than a flat refusal to answer any particular one. Pro- 
fessor Moore argues that the word “wilfully,” from the earlier portion of the 
rule dealing with failure to appear for a deposition, modifies “fails to serve 
answers” as well,2® and furthermore avers that no court would ever impose these 
drastic sanctions except in a case of wilfulness.®° If this is so, the question arises 
whether there is any difference between the term “wilful failure” used in Fed- 


Jachmann Co. v. Marine Office, 17 F.R.D. 41 (S.D.N.Y. 1955). Even in a situation in- 
volving flagrant disregard of a court order to appear for a deposition, failure to appear 
at a later time stipulated between attorneys, and failure to oppose the motion for de- 
fault, the court opened the default and entered another order conditioned on the party 
returning from Cuba (whence he had fled to avoid arrest for flouting another court’s 
process) and his appearance for deposition within ten days, Saltzman v. Birrell, 156 F. 
Supp. 538 (S.D.N.Y. 1957). 

27Societe Internationale Pour Participations Industrielles et Commerciales v. 
Rogers, 357 U.S. 197, 78 Sup. Ct. 1087 (1958), discussed infra in text accompanying note 
31. 

28Tt has been held that a court cannot order a response to interrogatories under 
Fep. R. Civ. P. 37(b) and that the only relief for failure to serve answers is to move for 
default under section (d). United States v. W. E. O’Neil Construction Co., 1 F.R.D. 
§29 (D. Mass. 1941). 

29 The pertinent language of the rule is as follows: 

“Failure of Party to Attend or Serve Answers. If a party or an officer or managing 
agent of a party wilfully fails to appear before the officer who is to take his deposition, 
after being served with a proper notice, or fails to serve answers to interrogatories 
submitted... .” Fep. R. Civ. P. 37(d). 

80 Professor Moore points out that this ambuiguity was brought to the attention 
of the Advisory Committee, but that body made no recommendation for change. 4 
Moore, FepERAL Practice § 33.28 n.2, ¥ 37.04 n.2 (2d ed. 1950). 
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eral Rule 37(a) and the term “refusal” used in most of the other provisions of 
Federal Rule 37. There may also be a question whether mere failure can ever 
be wilful. Under Illinois practice the rule seems clearer; the whole array of sec- 
tion 3 sanctions may be brought to bear if a party “unreasonably refuses” to 
comply with Illinois Rule 19-11 requiring service of answers within fifteen days. 
This clearly requires a conscious decision not to answer. 

A recent clarification of a similar difference in terminology may guide the 
courts in their interpretation of the terms “failure” and “refusal” as used in the 
federal rules. Federal Rule 37(b)(2) refers to a refusal to comply with an order, 
even though the title of the subsection is “Failure to Comply with Order.” 
In Societe Internationale Pour Participations Industrielles et Commerciales v. 
Rogers,31 where a party could not produce documents in accordance with a 
court order because the Swiss government would not let them go out of the 
country, the Court said: “For purposes of subdivision (b)(2) of Rule 37, we 
think that a party ‘refuses to obey’ simply by failing to comply with an order.” 3? 
The wilfulness or good faith of the petitioner in that case was said to be relevant 
only to the choice of a proper sanction, and to what sanctions might be per- 
missible within the bounds of due process of law.33 

Illinois Rule 19-12 has only been in effect since 1955, and only three cases 
have been decided under it.84 One of them perhaps gives some indication of 
how the courts will treat this matter. In Sager Glove Corp v. Continental Cas. 
Co.,35 where a court order to appear for a deposition and to produce documents 
was not complied with, the First District Court of Appeals used the statutory 
language, i.e., “failure” to comply with the order, throughout the opinion, but 
intimated that illness of the deponent would excuse such failure. This probably 
was not meant to suggest that the failure is required to be wilful. The court 
may have only meant that in the discretion vested in it under rule 19-12(3) it 
would refuse to give any relief in such a case.3¢ 


31 357 U.S. 197, 78 Sup. Ct. 1087 (1958). 

82 Jd. at 208, 78 Sup. Cr. at 1094. The district court, in an opinion at 111 F. Supp. 
435 (D.D.C. 1953), had entered dismissal under Fep. R. Civ. P. 37(b) (2) (iii), but the 
court of appeals affirmed as modified in 225 F.2d 532 (D.C. Cir. 1955), on the authority 
of Fen. R. Civ. P. 41(b), probably, as the Supreme Court thought, because the latter 
rule used the term “failure” instead of “refusal” and the lower court had expressly 
found good faith, 243 F.2d 254, 255 (D.C. Cir. 1957). Several other inferior federal 
courts were noted to have used Fen. R. Civ. P. 41(b) when dealing with discovery ac- 
tions, and the Supreme Court in the instant case put the stamp of disapproval on this 
practice. The Court pointed out that there was no reason for importing that rule from 
the section of the rules dealing with trials into discovery practice, which is covered by 
its own section of the rules. 357 U.S. at 207, 78 Sup. Cr. at 1092. 

33 The constitutional restrictions on the use of discovery sanctions are discussed 
at p. 857 infra. 

*4 Coutrakon v. Distenfield, 21 Ill. App. 2d 146, 157 N.E.2d 555 (3d Dist. 1959); 
Granger v. Turley, 20 Ill. App. 2d 488, 156 N.E.2d 610 (1st Dist. 1959); Sager Glove 
Corp. v. Continental Cas. Co., 19 Ill. App. 2d 568, 154 N.E.2d 833 (1st Dist. 1958). 

%5 Supra note 34. 

36Ir will be noted that the only sanctions authorized by the Illinois rules are 
rather severe ones, and that our courts have no discretion to originate new ones as do 
the federal courts. This may well dissuade the courts from exercising their power at 
all except in the most flagrant cases, on grounds of substantial justice and denial of due 
process. 
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ConsTITUTIONAL RESTRICTIONS 


Many of the questions regarding the element of wilfulness may be answered 
by examination of the constitutional restrictions on the compulsion of discovery. 
Strictly speaking, a party may not be punished for refusal to make discovery. 
The only justification for imposing a sanction is a presumption in law that if 
discovery is refused it is because the facts thus brought to life will be adverse 
to the recusant party, and that the consequences to his case produced by these 
adverse facts are roughly equivalent to the effect of the sanction imposed. The 
basic doctrine laid down by the United States Supreme Court is that it is a denial 
of due process to strike a complaint or answer and give default judgment against 
a party without according him a hearing on the merits merely because he is in 
contempt of court as to one incident of the proceedings.37 The sweeping im- 
plications of this ruling were tempered somewhat by the Supreme Court’s later 
decision that it was no denial of due process to presume want of merit in a de- 
fense or cause of action from failure to make discovery as to that issue,3% as long 
as the presumption could reasonably be inferred from the known fact 3 that dis- 
covery was refused. It may be concluded, therefore, that the discovery sanctions 
that will put a party out of court are only constitutional as applied to a refusal 
to make discovery on an issue so vital that an adverse determination of it will 
defeat the refusing party’s case, and where the refusal is made under such cir- 
cumstances that a want of merit can be fairly presumed from the nature of the 
conduct. Thus, in the Sager Glove case, if the party had been able to show that 
his failure to make discovery was due to incapacitating illness, it would probably 
have been unconstitutional to apply one of the precluding sanctions. The Societe 
Internationale case, where the failure to produce the documents ordered was 
due to foreign governmental restrictions, presents a similar situation. The Su- 
preme Court there held that since a party’s good faith inability to comply with 
an order could raise no presumption of the truth or falsity of his allegations 
as to the contents of them or what they would prove, it was a denial of due 
process to have dismissed that complaint with prejudice. As it now stands, 
although the ultimate sanctions may be invoked without any showing of wilful- 
ness, in most cases where the circumstances raising the required presumption of 
want of merit as to a vital allegation are present, wilful conduct will be a 
factor.*° 

The doctrine precluding punishment for refusal to make discovery extends 
to contempt proceedings as well as the other sanctions. Refusal to make dis- 
covery is only a civil, not a criminal contempt; therefore, the courts may only 
coerce compliance by imprisonment until the person agrees to conform to the 
court order,*! a compensatory fine payable to the person injured by the con- 
duct,*? or possibly a conditional fine.48 The punishments for criminal contempt 


37 Hovey v. Elliott, 167 U.S. 409, 17 Sup. Cr. 841 (1897). 

88 Hammond Packing Co. v. Arkansas, 212 U.S. 322, 29 Sup. Cr. 370 (1909). 

89 Tot v. United States, 319 U.S. 463, 63 Sup. Ct. 1241 (1943). 

49See Duell v. Duell, 178 F.2d 683 (D.C. Cir. 1949), where the court required a 
finding that the defendant had suppressed “relevant evidence in his possession” before 
the presumption could be raised against him. 

41 Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 31 Sup. Ct. 492 (1911). 

42 Parker v. United States, 153 F.2d 66 (1st Cir. 1946). 

43 United States v. Mine Workers, 330 U.S. 258, 304-05, 67 Sup. Cr. 677, 701-02 
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—imprisonment for a term certain or an unconditional fine—may never be 
used.*# 

In the Societe Internationale case the court pointed out that the claimant 
would not profit by the reversal of the dismissal, as he still had to prove his 
claim and would be impeded in doing so by his inability to produce the evidence 
held by the foreign government. This did not change the fact that he must be 
accorded his day in court to attempt to prove his claim. 

These constitutional restrictions are applicable to procedures in state courts 
as well.45 They would seem to be applicable with equal logic to the barring of 
a claim or defense, but this is not discussed in the cases. 


JupictaL ADMINISTRATION OF Discovery CoMPULSION 


The requirements of due process of law guard against the abuse of discovery 
sanctions by an overly-strict application of them by the courts; the provisions 
for protective orders under Illinois Rule 19-5 and Federal Rule 30 guard against 
the abuse of discovery by the parties.4® These are safeguards against the over-use 
of discovery. However, there is equal danger in administration of the discovery 
rules so that discovery is under-used. Discovery is ineffective if there is no way 
to coerce it. Therefore, if the discovery sanctions are withheld or it is possible 
to evade them with impunity for long periods of time, the goal of speedy and 
inexpensive trials on the merits will become well-nigh unattainable. If judges, 
in their eagerness to have all cases decided on the merits, are hesitant to impose 
discovery sanctions except in extreme cases of recusance, and lawyers resist dis- 
covery as long as possible, i.e., until their conduct verges upon the extreme, the 
professed aims of discovery will be frustrated. Resisting discovery will become a 
tactic to delay trial and wear down and financially ruin the party seeking it, and 
even lawyers who approve of full discovery in theory may be forced to resist it, 
in practice, at a client’s insistence or simply to meet competition. The mere 
knowledge that the sanctions will be used, firmly and impartially, can prevent 
this practice by putting the pressure on the litigants themselves to either play 
fair or be put out of court. Of course, the less severe and often only com- 
pensatory sanctions must be kept available, but should be reserved for cases of 
mere misunderstanding or non-culpable negligence and not used where there 
has been a deliberate flouting of the rules or court orders.47 In the Sager Glove 
case, for example, the case was finally dismissed, but note the ordeal to which 


(1947). This did not appear to be a conditional fine for civil contempt, but rather a 
penalty for criminal contempt, conditioned in order to induce cessation of the conduct. 
There seems no reason why it could not constitutionally be used to coerce compliance 
with an order issued in a civil case as well. 

44See Gompers v. Bucks Stove & Range Co., supra note 41, for an exhaustive 
discussion of the distinctions between civil and criminal contempt. 

45 See National Union v. Arnold, 348 U.S. 37, 75 Sup. Ct. 92 (1954). 

46 In Coutrakon v. Distenfield, 21 Ill. App. 2d 146, 157 N.E.2d 555 (3d Dist. 1959), 
the court makes it clear that if a party thinks discovery is being abused he must take 
advantage of the provisions for protective orders in order to obtain relief. If he in- 
stead takes matters into his own hands and merely refuses to comply with the orders 
and the rules, he must take the consequences. 

47 However, in Grimmett v. Atchison, T.& S.F. Ry., 11 F.R.D. 335 (N.D. Ohio 
1951), the court said that the “drastic” provision for imposition of attorney fees under 
Fep. R. Civ. P. 37(a) “should be invoked only when deliberate or flagrant attitude is 
demonstrated.” 11 F.R.D. at 336. 
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the defendants were first subjected: In September of 1956 the defendants made 
_what is called by the appellate court a “motion for a deposition by plaintiff's 
president.” The president did not appear at the time set and defendants moved 
for dismissal of plaintiff's action. The court made no immediate ruling on this 
motion, but issued an order requiring plaintiff to produce its president in January 
of 1957, and continued the motion until that time. A deposition was commenced, 
was continued until March, and at that time the president again failed to appear. 
He also failed to appear at two sessions scheduled for May. In September of 1957 
the defendants obtained another court order for the president’s appearance and 
for the production of certain documents. Since this produced neither the presi- 
dent nor more than a few of the documents, the defendants in October again 
moved for dismissal. This motion was further continued by the court, first to 
November, and then to December, when the complaint was at long last dis- 
missed.*8 

The plaintiff appealed this order on the ground that the trial court abused 
its discretion in granting the motion, and also alleged that the delay was not 
prejudicial to defendant as the time set for trial was yet some time away. The 
trial court was affirmed by the First District Court of Appeals, which heid that 
the expense of preparing for depositions that were never taken and the danger 
of witnesses’ trails going cold were indeed prejudicial to the defendant, and that 
the trial court acted properly in upholding the dignity and authority of the 
court. It is submitted that if there was any abuse of discretion in this case it 
was in not granting dismissal until twelve to sixteen months after the president 
failed to appear as Illinois Rule 19-8(3), in terms, required him to. The means 
for compelling discovery have been provided; there seems no reason to think 
they were not intended to be used.*® 


C. Ricnarp Gruny 


48 Also, see Gill v. Stolow, 240 F.2d 669 (2d Cir. 1957), where, in refusing to im- 
pose a sanction because the conduct was not flagrant enough to be called wilful, the 
court said: “This is yet more true in the light of the excessive tolerance of delay so 
customary in American courts.” Id. at 672. 

49 See Coutrakon v. Distenfield, supra note 46, for an opinion taking a very positive 
view of discovery sanctions, and discussing many federal cases evincing the same 
attitude. 
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SHOULD EXPERTS’ REPORTS BE EXEMPT FROM OR 
SUBJECT TO DISCOVERY? 


With the failure of pleadings alone to furnish a satisfactory basis for trial 
preparation, and with the major roles that the economic factors of time and 
expense now play in litigation, the need for better information prior to trial 
has become evident. In response to this need, pre-trial discovery has been 
adopted on a large scale. Proponents of a liberal discovery procedure claim 
that an impressive list of benefits flow from a largely unrestricted use of this 
pre-trial tool of the attorney;! but the possibility of abuse of such liberality 
by the unscrupulous has also been recognized.” 

In order to guard against misuse of discovery proceedings, the Supreme 
Court of Illinois adopted Rule 19-5 which specifies that: 


“All matters which are privileged against disclosure upon the trial are 
privileged against disclosure through any discovery procedure. Disclosure 
of memoranda, reports or documents made by or for a party in prepara- 
tion for trial or any privileged communications between any party or his 
agent and the attorney for the party shall not be required through any dis- 
covery procedure.” 3 


In effect, this rule renders exempt from disclosure in any discovery proceeding: 
(1) matters privileged against disclosure on trial—such as communications be- 
tween husband and wife or client and attorney; and (2) material prepared 
“by or for a party in preparation for trial.” * No exceptions to immunity from 
disclosure are made within these categories, nor is evasion of the rule tolerated 5 


1 4 Moore, Feperat Practice 1014 (2d ed. 1950). Some of the benefits of liberal 
discovery procedure are alleged to be: (1) assistance in discovering truth and prevent- 
ing perjury; (2) deletion of false, fraudulent, and sham claims and defenses; (3) pro- 
vision of a simple, convenient, and inexpensive way of obtaining facts otherwise ob- 
tainable only with great difficulty or not at all; (4) education of the parties as to the 
merits of their claims and defenses, thus encouraging settlements out of court; (5) nar- 
rowing and simplifying issues. 

2 Hawkins, Discovery and Rule 34, 39 A.B.A.J. 1075 (1953). Mr. Hawkins contends 
that the elimination of surprise destroys the usefulness of cross-examination by per- 
mitting unscrupulous counsel to have witnesses “adjust” their testimony to meet the 
case of the opponent. He also suggests that liberal discovery procedure permits counsel 
to go on a “fishing expedition,” penalizes diligence and rewards laziness, and furnishes 
free to one counsel what his adversary has prepared at considerable expense of time 
and money. 

3 Iu. Rev. Stat. c. 110, § 101.19-5(1) (1959). 

*These materials may cover a wide range of subject matter. Yowell v. Hunter, 
403 Ill. 202, 85 N.E.2d 674 (1949) (photographs prepared by an expert witness); Walker 
v. Struthers, 273 Ill. 387, 112 N.E. 961 (1916) (written statements of witnesses to at- 
torneys); Hayes v. Chicago Transit Authority, 340 Ill. App. 375, 92 N.E.2d 174 (1st 
Dist. 1950) (attending physician’s medical report). 

5In Walker v. Struthers, supra note 4, opposing counsel was not permitted to 
cross-examine witnesses to obtain the contents of their written statements where such 
statements were exempt from production. However, this does not mean that opposing 
counsel could not obtain pertinent evidence from witnesses, whether lay or expert, 
because Illinois Supreme Court Rule 19 provides: “Any party may take the testimony 
of any party or person by deposition upon oral examination or written questions for 
the purpose of discovery, hereinafter called discovery depositions, or for use as evidence 
in the action, hereinafter called evidence depositions. The notice, order or stipulation 
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as is apparently permitted in other jurisdictions which have somewhat similar 
_fules.6 The traditional limitations on discovery, illustrated by Illinois Supreme 

Court Rule 19-5, have been criticized as unduly restrictive of the use of a valu- 
able pre-trial device; and recommendations have been made for relaxing these 
restrictions.? 

In comparison with the Illinois Supreme Court Rules, the Federal Rules 
of Civil Procedure afford a more liberal use of the discovery technique since 
only those matters which are privileged on trial are unconditionally exempt 
from disclosure. The qualified exemption that exists for materials made in 
preparation for trial resulted from the decision in the leading case of Hickman v. 
Taylor.2 There the United States Supreme Court, in furtherance of a “general 
policy against invading the privacy of an attorney’s course of preparation,” 1° 
held that written statements of witnesses to an attorney were exempt from 
production in the absence of circumstances which would justify disclosure. The 
“work product of the lawyer” 1! was not available to opposing counsel, subject 
to exception at the discretion of the trial judge “if there should be a rare situa- 
tion justifying production.” 12 This discretionary element makes the federal rule 
more flexible than the Illinois rule and permits wider use of discovery by narrow- 
ing the field of production-exempt material.!4 


to take a deposition shall specify whether the deposition is to be a discovery or evi- 
dence deposition.” Inu. Rev. Stat. c. 110, § 101.19 (1959). 

®In Soetaert v. Kansas City Coca Cola, 16 F.R.D. 1 (W.D. Mo. 1954), the court, 
although refusing to order the production of an expert’s report, suggested that the 
demanding party could obtain the contents of the report by taking an oral deposition 
from the expert. 

™*The ‘sporting theory of justice’ has so pervaded litigation at the issue-forming 
stage and at the fact-finding stage, that issues are confused, concealed and beclouded, 
and trials of issues of fact, especially before juries, are permeated with elements of 
drama, surprise and camouflage, so that litigation has been universally condemned by 
the public, and many agencies and devices have been sought as substitutes. 

“A new procedure must be directed to eliminating these abuses. This is not only 
the job of a procedural mechanic but it is also the job of a spiritual crusader.” Harris, 
The Rule-Making Power, 2 F.R.D. 67, 77 (1943). 

8Fep. R. Civ. P. 34 (1957). Rule 34 provides that “upon motion of any party 
showing good cause therefor, . . . the court in which an action is pending may (1) order 
any party to produce and permit the inspection and copying or photographing, by or 
on behalf of the moving party, of any designated documents, papers, books .. . , 
not privileged, which constitute or contain evidence relating to any of the matters 
within the scope of the examination. . . .” 

9329 U.S. 495, 67 Sup. Cr. 385 (1947). There the Court said: 

“Where relevant and non-privileged facts remain hidden in an attorney’s file and 
where production of those facts is essential to the preparation of one’s case, discovery 
may properly be had. .. . And production might be justified where the witnesses are 
no longer available or can be reached only with difficulty.” Jd. at 511, 67 Sup. Cr. at 394. 
Although this language seems to pertain to discovery of evidence in preparing one’s own 
case, it has been applied to cover discovery of evidence to anticipate the position of 
one’s opponent as well. See O’Donnell v. Breuninger, 9 F.R.D. 245 (1949). 


10 329 U.S. at 512, 67 Sup. Cr. at 394. 

11 This phrase was first used in Hickman v. Taylor, 153 F.2d 212, 223 (3d Cir. 1945). 

12 329 USS. at 513, 67 Sup. Cr. at 394. 

18Te might be imagined that the skeleton pleadings of the federal rules would 
require a more extensive use of discovery than would the detailed fact pleadings of 
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In deciding whether liberal or traditional discovery procedure is preferable, 
compromise alternatives, such as the recent and unusual suggestion of the Illinois 
Appellate Court in Kemeny v. Skorch,!4 should not be overlooked. There the 
court proposed a reduction in exemptions from discovery, not along lines of 
the discretionary approach of the federal rules, but by distinguishing between 
professional and lay witnesses. Under the Kemeny case, all reports of expert 
witnesses obtained in preparation for trial would be made available to opposing 
counsel—presumably apart from any exercise of discretion by the trial judge— 
while testimony of lay witnesses would remain immune from scrutiny. 

In Kemeny, plaintiff’s attorney refused to obey a trial court order to sub- 
mit to opposing counsel the report of a medical examination made by a physician 
in preparation for trial. The court noted that although the medical report was 
not a privileged communication in the sense that it would not be available upon 
trial, it was exempt from disclosure in any discovery proceeding because it 
constituted a report “made by or for a party in preparation for trial” within 
Supreme Court Rule 19-5. In expressing its dissatisfaction with the rule, the 
court suggested the desirability of a distinction between professional and lay 
witnesses, but concluded that Rule 19-5 permitted no such distinction.5 Ap- 
parently, it felt that an expert witness is usually so fluent, persuasive, and gen- 
erally capable that the opposing side should have the benefit of his report in 
order to make cross-examination more effective. This, the court believed, 
would tend to make experts’ reports more non-partisan, objective, and scientific. 

The proposal of the court in the Kemeny case raises two questions: 
(1) Would forced production of every expert’s report be genuinely beneficial? 
and if so, (2) Why should statements of lay witnesses be treated differently? 
Several arguments have been advanced against compelling disclosure of experts’ 
reports in discovery proceedings. It has been claimed that to do so is to invade 
the privacy of an attorney’s course of preparation for trial, which privacy is 
essential to proper case preparation and to protection of clients’ interests.!6 
A sufficient answer to this contention is to be found in the application of Rule 
34 of the Federal Rules of Civil Procedure which permits such disclosure under 


Code jurisdictions to apprise the parties of what they would have to meet on trial. 
Such is not the case, however. On this point, Professor Sunderland in Scope and 
Method of Discovery Before Trial, 42 Yate L.J. 863 (1933), observed: 

“It has been the traditional theory of our law that the pleadings constitute a 

necessary, and at the same time a sufficient and satisfactory, basis for the trial or hearing 
of the case. ... By confining the trial within the issues raised in the pleadings, the 
law sought to enable each party to prepare his case with full confidence that he would 
neither be surprised by unexpected evidence from his adversary nor be burdened with 
the expense of assembling unnecessary proof. But this highly desirable aim has never 
been possible of realization, and pleadings have never offered and never can offer a 
satisfactory basis for the trial.” bid. 
Pleadings are inadequate in this respect for two reasons: first, pleadings deal with 
generalized, ultimate facts but do not indicate how they will be proved at the trial; 
second, the pleader may aver whatever he wishes even if he knows he may not or 
cannot prove the allegations. From this it is apparent that whether or not pleadings 
are detailed as to facts has little bearing upon the need for discovery procedures. 


1422 Ill. App. 2d 160, 159 N.E.2d 489 (1st Dist. 1959). 
15 Jd. at 171, 159 N.E.2d at 494. 
16 Hawkins, supra note 2. 
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certain circumstances,!7 apparently without undue impairment of the morale of 
_ the attorneys involved or damage to the interests of clients. 

Another reason for refusing to compel disclosure of experts’ reports was 
expressed by the California Supreme Court in San Francisco v. Superior Court.18 
In that case a demand that an examining physician divulge the results of his 
examination was successfully resisted upon the ground that his testimony was 
subject to the attorney-client privilege since he acted as the attorney’s agent 
and as such had received communications from the client in the process of 
making the examination. Such a rationale is unsatisfactory because picturing the 
expert witness as the agent of the attorney unduly expands the concept of 
agency.19 

Finally, an argument for rejecting discovery of materials prepared by an 
opposing party’s expert could be made on the ground that one should not ob- 
tain free what another has paid for. While this contention has a certain appeal 
to one’s sense of fairness, it is unsatisfactory because it has no relation to the 
resisting party’s true objections to production. If the only objection were to a 
compulsory sharing of an expert’s report with a party who had not shared in the 
cost of hiring the expert, the objection could easily be removed by the demand- 
ing party’s offering to pay half. It is hardly imaginable that such an offer would 
make the resisting party more enthusiastic about disclosing the findings of his 
expert. 

The court in Kemeny urged two basic reasons for disclosing experts’ reports: 
(1) such production would permit better preparation for cross-examination of 
witnesses who enjoy an advantageous position in the witness chair by virtue of 
their expert status 2°—an assertion which is unchallengeable, and (2) an expert 
who knows that his report will be available to both sides might be more non- 
partisan 21—a more doubtful contention. 

Since there seems to be little reason to exempt experts’ findings from dis- 
covery, and since such disclosure might serve the ends of justice by making 
experts’ reports more nearly objective, perhaps Rule 19-5 should be revised to 
narrow its blanket exemptions from disclosure in discovery proceedings. How- 
ever, if only materials prepared by professional witnesses are to be subject to 
disclosure there should be some rational basis for refusing to deal with the testi- 
mony of lay witnesses in the same way. The court observed in the Kemeny 
case that it would be salutary for a professional witness to know when he made 


17TIn Cox v. Pennsylvania Ry., 9 F.R.D. 517 (S.D.N.Y. 1949), the court held that 
an allegation that the defendant had no means of acquiring recent data regarding 
plaintiff’s physical condition, coupled with the latent and vague character of the 
alleged injuries, entitled defendant to inspect and copy doctors’ reports made to plaintiff. 
In Sachs v. Aluminum Co. of America, 167 F.2d 570 (6th Cir. 1948), the court held 
that an expert metallographer hired by plaintiff’s counsel must reveal information ob- 
tained by his tests because “this information appears to be essential to a vital issue in 
the case and is evidentiary in character.” Id. at 570. 

18 37 Cal. 2d 227, 231 P.2d 26 (1951). 

19In Kemeny v. Skorch, 22 Ill. App. 2d 160, 159 N.E.2d 489 (1st Dist. 1959), a 
claim that the medical report of plaintiff’s physician to his attorney was a privileged 
communication was considered and flatly rejected. The court said that “a medical 
report made by a doctor to a lawyer concerning his client’s physical condition is not 
privileged.” Id. at 164, 159 N.E.2d at 491. 

20 Jd. at 170, 159 N.E.2d at 493. 

21 Jd, at 171, 159 N.E.2d at 494. 
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a report that he would have to adhere to it on trial or face impeachment by 
its use.22, However, the same could be said of the ordinary witness since it would 
be just as beneficial for him to know that he could not change his story on trial. 

Further, it could be argued that discovery should be allowed in preparation 
for questioning experts because the professional witness is usually more persuas- 
ive, fluent, and generally impressive than is a lay witness, and much more able 
to withstand vigorous cross-examination. However, the lay witness has been 
informed by counsel as to what techniques may be employed against him in 
cross-examination, and he usually possesses sufficient intelligence to render him 
largely impervious to vigorous questioning so that, especially in the case of a 
truthful witness, he should have no difficulty in adhering to his story. 

Perhaps the only legitimate basis for distinguishing between professional 
and lay witnesses in discovery proceedings lies not in the realm of their different 
functions or capabilities but in the purely practical consideration that lay wit- 
nesses as a class are much more numerous in court proceedings than are expert 
witnesses. If both were to be treated alike by opening their testimony to the 
opposing party through discovery proceedings, almost all the files of litigating 
lawyers would be available to the scrutiny of their adversaries. This would 
necessitate a virtual revolution in methods of preparing for trial. If, on the 
other hand, production of reports is limited to those made by expert witnesses, 
attorneys would retain most of the privacy which they now enjoy in preparing 
their cases. 

Careful consideration of the suggestion of the court in the Kemeny case 
leads to the conclusion that although its adoption might prove beneficial, there 
is little reason to deal differently with professional and lay witnesses other than 
the circumstance of their relative numbers. Since the benefits to be derived 
from such a distinction are, at best, tenuous, it would seem that if Rule 19-5 is 
to be revised at all, it should be revised along the lines of Federal Rule 34. This 
would narrow the existing exemption from disclosure of materials made “by or 
for a party in preparation for trial” by placing discretion in the courts to order 
production of such materials when there is sufficient necessity to justify such 
an order. Certainly it seems much more satisfactory to have available materials 
of both expert and lay witnesses when a situation warrants their production, 
than always to compel disclosure of a report without regard to any circum- 
stance other than that it was prepared by an expert. 


Davip R. Nissen 


THE MEANING OF “TAX HOME”—A STUDY IN 
JUDICIAL SELF-RESTRAINT 


The problem of determining when traveling expenses are incurred “while 
away from home in the pursuit of a trade or business”! and, therefore, are 


22 Jd. at 170, 159 N.E.2d at 493. 

1“In computing net income there shall be allowed as deductions: .... (A) In Gen- 
eral—All the ordinary and necessary expenses paid or incurred during the taxable year 
in carrying on any trade or business, including . . . traveling expenses (including the 
entire amount expended for meals and lodging) while away from home in the pursuit 
of a trade or business... .” Int. Rev. Code of 1939, § 23(a) (1) (A), as amended, 56 Stat. 
819 (1942) (now Int. Rev. Cope or 1954, § 162(a)(2)). 
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deductible in calculating taxable income has not been resolved in the two cases 
. in which that issue reached the Supreme Court.? Although the concept of 
“home” as used in the Internal Revenue Code is fundamental to an understanding 
of the controlling statutory provision, the Court has twice refused to define the 
term. As a result of this abstention, a meaning has been supplied by the Tax 
Court which is at variance with all conventional definitions of “home” and 
has been the subject of a conflict between circuits for thirteen years. 

The prerequisites for deductibility of traveling expenses were first enunci- 
ated by the Supreme Court in Commissioner v. Flowers; in which the Court 
stated that the expense must be (1) reasonable and necessary,* (2) incurred 
while away from home, and (3) incurred in pursuit of business.’ Although 
certiorari had been granted in order to resolve the conflict between circuits on 
the proper meaning of “home,”® the Court expressly refused to decide this 
question. Because the personal conveniences and necessities of the taxpayer, 
rather than the exigencies of the business, required him to live 350 miles from 
his principal place of employment for twelve years, the Court chose to disallow 
the deductions for failure to satisfy the “pursuit of business” prerequisite. 

Mr. Justice Rutledge, dissenting on the ground that “home” should receive 
its common, everyday interpretation as “residence,” argued that the Court’s 
decision necessarily rested upon a conception of “home” as “business head- 
quarters.” 7 The expenses could be regarded as unnecessary and inappropriate 
to the pursuit of business only if the place of employment were made the 
“home” for tax purposes. The Tax Court has generally followed this interpreta- 
tion of the majority opinion, citing the Flowers decision as support for its 
equation of home and business headquarters,’ in agreement with its prior rulings 
and those of the Internal Revenue Service.® 

Under certain circumstances, however, the Tax Court has allowed deduc- 
tion of expenses that would seem to have been incurred at “home” under Mr. 
Justice Rutledge’s statement of the Flowers rule. These cases generally involve 
taxpayers who usually work in a definite area!° and whose trade normally in- 


2 Peurifoy v. Commissioner, 358 U.S. 59, 79 Sup. Cr. 104 (1958); Commissioner v. 
Flowers, 326 U.S. 465, 66 Sup. Ct. 250 (1946). 

3 Supra note 2. 

4 Reasonable and necessary expenses, as that term is generally understood, include 
expenditures for food, lodging, and transportation fares. 326 U.S. at 470, 66 Sup. Cr. 
at 252. 

5“This means that there must be a direct connection between the expenditure and 
the carrying on of the trade or business of the taxpayer or of his employer. Moreover, 
such an expenditure must be necessary or appropriate to the development and pursuit 
of the business or trade.” /bid. This prerequisite has been interpreted as requiring a 
connection between the expenditure and the employer's business regardless of any con- 
nection with the taxpayer’s trade. Commissioner v. Janss, 260 F.2d 99 (8th Cir. 1958). 

6 Compare Commissioner v. Flowers, 148 F.2d 163 (5th Cir. 1945), Wallace v. Com- 
missioner, 144 F.2d 407 (9th Cir. 1944), and Coburn v. Commissioner, 138 F.2d 763 
(2d Cir. 1943) (dictum) (“home” defined as “actual residence”), with Barnhill v. Com- 
missioner, 148 F.2d 913 (4th Cir. 1945) (“home” defined as “business headquarters”). 

7326 US. at 474, 66 Sup. Cr. at 254. 

8 E.g., Robert J. Burns, 25 P-H Tax Cr. Mem. 347 (1956). 

9 F.g., Mort L. Bixler, 5 B.T.A. 1181 (1927); G.C.M. 23672, 1943 Cum. Butt. 66. 

10 Compare Coburn v. Commissioner, 138 F.2d 763 (2d Cir. 1943) (stage career 
centered in New York City), and Harry F. Schurer, 3 T.C. 544 (1944) (journeyman 
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volves irregular employment at different job sites.11 The results are rationalized 
in terms of an exception to the Flowers rule under which traveling expenses 
incurred at a site of “temporary” employment may be deducted, in contrast to 
those incurred when the employment is “indefinite” or “indeterminate.” Whether 
a job is temporary or indefinite is determined with reference to the facts of 
each individual case.12_ In general, jobs lasting more than a year have been con- 
sidered indefinite,!*> while jobs lasting less than a year have been held to be 
temporary.!* Either an actual or anticipated duration of employment for more 
than a year seems to exclude a job from the “temporary” classification.!5 

Despite the Tax Court’s characterization of this group of cases as an excep- 
tion to the Flowers rule, the origin of the group in decisions prior to the Flowers 
case 16 and the lack of foundation for any such exception in the language of 
the statute indicate that the decisions amount to a redefinition of “home” by 
the Tax Court. The definition that emerges equates “home” with the area where 
a taxpayer usually works, rather than with the area where he is actually working 
or with the area in which he resides. Application of this definition would not 
conflict with use of the Flowers rule, either in the cases of the taxpayer volun- 
tarily working in one area and living in another,!7 or in the cases in which a 
principal business headquarters is considered the tax home and traveling ex- 
penses to a secondary headquarters are incurred.18 Thus, the new definition may 
be regarded as a refinement of the Flowers rule, which has developed in situa- 
tions distinguishable from the Flowers case, rather than as an improper Tax 
Court rejection of Supreme Court doctrine. 


plumber worked in Pittsburgh for 30 years), with Fisher v. Commissioner, 230 F.2d 79 
(7th Cir. 1956) (itinerant musician had no defined area of employment), and Nat Lewis, 
23 P-H Tax Cr. Mem. 1064 (1954) (circus employee traveled over entire country). 

11 See, e.g., Alois Joseph Weidekamp, 29 T.C. 16 (1957) (race track pari mutuel 
calculator); Clarence Whitcomb Todd, 13 P-H Tax Ct. Mem. 1337 (1944) (locomotive 
engineer). But see Jas. P. Selby, 24 P-H Tax Ct. Mem. 14 (1955) (accountant employed 
for seven months to install new accounting system allowed deduction). 

12 Harry F. Schurer, supra note 10. 

18 See, e.g., Benson v. Godwin, 164 F. Supp. 70 (E.D. Ark. 1958) (eleven months 
to three years); Estil L. Cook, 27 P-H Tax Ct. Mem. 317 (1958) (30 months). But see 
James E. Peurifoy, 27 T.C. 149 (20 months deduction allowed), rev'd, 254 F.2d 483 
(4th Cir. 1957), aff'd, 358 US. 59, 79 Sup. Cr. 104 (1958). 

14 See, e.g., Michael Kuris, 25 P-H Tax Ct. Mem. 691 (1956) (one day to about a 
year); E. G. Leach, 12 T.C. 20 (1949) (49 weeks). But see F. J. McGinley, Jr., 25 P-H 
Tax Ct. Mem. 513 (1956) (six-month job made expressly indefinite by terms of contract); 
Albert E. Bennett, 22 P-H Tax Ct. Mem. 385 (1953) (successive short jobs for one 
employer over a period of three years held indefinite). 

15 See, e.g., Ivan D. Whitehead, 27 P-H Tax Ct. Mem. 867 (1958) (actual duration 
18 months, anticipated duration 30 to 60 days); Wesley Hanson Harrington, 22 P-H 
Tax Cr. Mem. 417 (1953) (estimated duration of jobs varied from 10 months to 18 
months, actual duration as short as nine months); Ralph A. Waugh, 19 P-H Tax Ct. 
Mem. 547 (expected duration of three months, employment extended to 27 months). 

16 The leading cases in the development of the exception are Coburn v. Com- 
missioner, 138 F.2d 763 (2d Cir. 1943) which overruled a Tax Court disallowance of 
deduction, and Harry F. Schurer, 3 T.C. 544 (1944), in which the Tax Court embraced 
the Second Circuit’s treatment of Coburn. 

17 This was the situation in Commissioner v. Flowers, 326 U.S. 465, 66 Sup. Ct. 250 
(1946), where the taxpayer was essentially a long distance commuter. 

18 See, ¢.g., Joseph H. Sherman, Jr., 16 T.C. 332 (1951) (traveling expenses at 
secondary headquarters held deductible). 
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The narrowing of the area of factual difference between “tax home” and 
“home” in the conventional sense brought about by the new definition, does 
not, however, resolve the fundamental disagreement between the circuits on the 
meaning of “tax home.” Nor does it satisfactorily account for the deductibility 
of expenses incurred at state capitals by state supreme court judges required by 
law to maintain a residence in another district.19 The Supreme Court probably 
recognized this when it granted certiorari in Peurifoy v. Commissioner? in 
order to consider questions raised by the course of decisions since the Flowers 
case. The Court’s equivocal disposition of this latest case, however, neither 
expressly clarifies the meaning of “home” nor simplifies the determination of the 
deductibility of traveling expenses. 

In the Peurifoy case, taxpayers Peurifoy, Stines, and Hall claimed deductions 
for board and lodging while employed as construction workers for continuous 
periods of 20% months, 12% months, and 8% months, respectively, at a site 
122 miles from Peurifoy’s residence and seventy-eight miles from the residences 
of Stines and Hall. Each taxpayer’s employment history fell into the typical 
series of jobs of irregular length, at sites both near his residence and at distant 
points, and obtained, as was the instant employment, through his local union. 
None of the taxpayers knew the probable duration of his job and each left the 
project for personal reasons before it was completed, returning to work near 
his residence. 

The Tax Court allowed the claimed deductions on the basis of a finding 
that the employment was temporary, holding that in such a case the taxpayer 
should not be expected to shift his residence and tax home to his place of em- 
ployment.2!_ The Court of Appeals for the Fourth Circuit, however, reversed 
on the ground that the finding of fact was clearly erroneous, and held that, 
since the employment was indeterminate rather than merely temporary, the 
expenses were not deductible.22 On review, a majority of the Supreme Court 
agreed that this question of fact was the decisive issue and held that the Court 
of Appeals, having made a fair assessment of the record, should not be reversed. 
Justices Douglas, Black, and Whittaker, however, considered the issue to be a 
mixed question of fact and law which demanded a clarification of the meaning 
of “home.” The dissenters contended that the tax homes of these workers should 
be the areas near their residences.?4 

The obvious effect of this decision is to relegate the practitioner to a con- 
fusion of cases 24 decided on their facts to the accompaniment of the talismanic 
incantation that the job in question is “temporary” or “indefinite.” Neither the 
facts nor the opinions in the cases can furnish a reliable basis for prediction. 
The Supreme Court’s disposition of the Peurifoy case successfully perpetuates 
this confusion. 

The most significant effect of the Peurifoy decision, however, is to leave 


19 Emmert v. United States, 146 F. Supp. 322 (D. Ind. 1955). 

20 358 U.S. 59, 79 Sup. Cr. 104 (1958), 44 Cornety L. Q. 270 (1959). 

21 James E. Peurifoy, 27 T.C. 149 (1957). 

22 Commissioner v. Peurifoy, 254 F.2d 483 (4th Cir. 1957). 

23 358 US. at 61, 79 Sup. Cr. at 106. Justices Black and Douglas may have changed 
their position since they concurred in Commissioner v. Flowers and impliedly rejected 
Mr. Justice Rutledge’s plea for a definition of “home” as residence. 


24 E.g., cases cited supra notes 11, 13, 14, and 19. 
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authoritatively undefined a fundamental concept of the Internal Revenue Code, 
although affirmation of the validity of the Tax Court’s “exception” or redefini- 
tion of “home” may be implied from the decision.25 Because relatively few 
individuals will appeal adverse decisions on the meaning of “home” beyond the 
Tax Court, the Supreme Court should have taken this opportunity to consider 
and decide whether Congress used the word “home” in a highly specialized tax 
sense. Although the economic impact on any one individual may be relatively 
small, a definite ruling on the meaning of “home” could have substantial effect 
upon federal revenues and upon the mobility of the labor force.2® Congress 
could, of course, resolve the conflict between circuits with due regard for these 
policy considerations, but thirteen years of judicial inaction have not caused a 
legislative re-examination of the issue. In view of the relatively small number of 
tax cases that reach the Supreme Court,?7 it is regrettable that the decisions in 
those few cases cannot be significant in shaping and clarifying the law. Such 
indecisive tax opinions as Peurifoy v. Commissioner seem to be a questionable 
use of the policy of judicial self-restraint. 


Rocer M. Fitrz-Geratp 


25 The Fifth Circuit has apparently bowed to the Tax Court’s definition of home. 
Claunch v. Commissioner, 264 F.2d 309 (5th Cir. 1959). The Ninth Circuit, however, 
persists in regarding the residence as the tax home. Crowther v. Commissioner, 269 
F.2d 292 (9th Cir. 1959). 

26 Defining “home” as “residence” would not permit indiscriminate deductions, 
however, since the requirement of a direct connection with either the business of the 
employer or the trade of the taxpayer would prevent deductions of personal expenses 
such as the cost of commuting. Commissioner v. Peurifoy, supra note 19, at 62, 79 Sup. 
Cr. at 106 (dissent). 

27 See Sobeloff, The Work of the Solicitor General’s Office, 41 A.B.A.J. 229, 231 
(1955). 
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CONSTITUTIONAL LAW—Szate Investigation of Subversion Upheld Despite 
~ Invasion of Associational Privacy. (United States) 


Petitioner was Executive Director of World Fellowship, a voluntary New 
Hampshire corporation, which maintained a summer camp suspected of attract- 
ing subversive persons. He was subpoenaed by the New Hampshire Attorney 
General! and testified fully as to his own activities and beliefs. However, pe- 
titioner declined to comply with subpoenas duces tecum which required dis- 
closure of the names of camp guests for the preceding two years. The Supreme 
Court of New Hampshire sustained a contempt of court judgment.? On appeal, 
held: Affirmed (four Justices dissenting). A state may investigate sedition,3 
and the vital state interest of self-preservation advanced by such investigation 
justifies governmental invasion of associational privacy. Uphaus v. Wyman, 360 
US. 72, 79 Sup. Ct. 1040 (1959). 

Legislative investigation is recognized as an inherent part of the law-making 
process. Its avowed purposes are to inform the people on vital issues and to aid 
in the promulgation of new legislation. Since World War II, communist sub- 
version has been the subject of extensive investigation and regulation on the 
grounds that it threatens the preservation of existing federal and state govern- 
ments. The constitutionality of compelling information from a witness during 
a subversive investigation must be considered in light of the scope and limitations 
of the legislative inquisitorial power. 

The scope of the power to investigate “is as penetrating and as far reaching 
as the potential power to enact under the Constitution.”5 The possibility of 
unconstitutional legislation resulting from the investigation will not, in itself, 
invalidate the inquiry.® Investigation need not produce recommendations for 
legislation; it is permissible if some valid legislation could ensue from the 


inquiry.? 


1The New Hampshire Attorney General was constituted a one-man legislative 
investigating committee by Joint Resolution of the Legislature. N.H. Laws 1953, c. 307. 
He was to investigate violations of the subversive activities statute, N.H. Rev. Stat. ANN. 
c. 588, §§ 1-16 (1955), and to determine if subversive persons as therein defined were 
located within the state. The investigation so authorized was renewed by N.H. Laws 
1955, c. 197. 

2 Wyman v. Uphaus, 100 N.H. 436, 136 A.2d 221 (1957), aff'd on rebearing, 101 
N.H. 139, 136 A.2d 221 (1957). 

8 The petitioner argued that the Court’s ruling in Pennsylvania v. Nelson, 350 US. 
497, 76 Sup. Ct. 477 (1956), that the federal government had pre-empted the field of 
regulating sedition against the United States, also precluded all state investigation of 
sedition. This contention was expressly rejected. Mr. Justice Clark, speaking for the 
Court, noted that the pre-emption argument had been denied sub silentio in Sweezy v. 
New Hampshire, 354 U.S. 234, 77 Sup. Ct. 1040 (1957), and emphasized that Nelson 
proscribed only “a race between federal and state prosecutors to the court house door.” 
A state’s power to prosecute sedition against itself and, a fortiori, its power to investigate 
subversion was left unimpaired. 

* United States v. Watkins, 354 U.S. 178, 77 Sup. Cr. 1173 (1957). 

5 Barenblatt v. United States, 360 U.S. 109, 111, 79 Sup. Cr. 1081, 1085 (1959). 

6 Barsky v. United States, 167 F.2d 241 (D.C. Cir. 1948), cert. denied, 334 US. 843, 
68 Sup. Ct. 1511 (1948); United States v. Josephson, 165 F.2d 82 (2d Cir. 1947), cert. 
denied, 333 U.S. 838, 68 Sup. Cr. 609 (1948). 

TSinclair v. United States, 279 U.S. 263, 49 Sup. Cr. 268 (1929); MecGrain v. 
Daugherty, 273 U.S. 135, 47 Sup. Ct. 319 (1927). 
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While the power to investigate is broad, it is not unlimited. The congressional 
investigator finds the fifth amendment privilege against self-incrimination a 
substantial check on compelling testimony.’ Although first amendment rights 
have been recognized as potential limitations on compelling testimony, the 
congressional need for information has thus far been held to outweigh any in- 
vasion of these rights.® In addition, other fundamental limitations apply to 
Congress: The investigation must have a valid purpose; 1° there must be specific 
authority to conduct the investigation;!1 and the questions asked must be 
“pertinent to the question under inquiry.” 2 

State power to compel information is limited by safeguards embodied in the 
state constitution and statutes 13 and the federal constitution. Where the ques- 
tions asked invade first amendment freedoms, state use of the contempt pro- 
cedure has been held unconstitutional under the due process clause of the 
fourteenth amendment.!4 

Counterpoised against this inherent legislative right to investigate is the 
right of freedom of association. This right is not specifically mentioned in the 
Constitution, yet by judicial inclusion it is now considered within the protec- 
tion of the first and fourteenth amendments.!® It is defined as the freedom of 
individuals to join together for advancement of beliefs and ideas, whether they 
be political, economic, religious, or cultural.16 In modern society, the voice of 
the individual cannot compete effectively against a group advocating an oppos- 
ing view. However, by joining with others who share the same basic beliefs 
and goals, an individual may channel his ideas through the group and in this 
way may attain more effective enjoyment of his expressly protected rights of 


8 Bart v. United States, 349 U.S. 219, 75 Sup. Ct. 712 (1955); Emspak v. United 
States, 349 U.S. 190, 75 Sup. Cr. 687 (1955); Quinn v. United States, 349 U.S. 155, 75 
Sup. Cr. 668 (1955). 

®See Barenblatt v. United States, supra note 5; Lawson v. United States, 176 F.2d 
49 (D.C. Cir. 1949), cert. denied, 339 U.S. 934, 70 Sup. Ct. 663 (1950); Barsky v. United 
States, supra note 6; United States v. Josephson, supra note 6. 

10See McGrain v. Daugherty, supra note 7; Kilbourn v. Thompson, 103 U.S. 
168 (1881). 

11See United States v. Orman, 207 F.2d 148 (3d Cir. 1953); Rumely v. United 
States, 197 F.2d 166 (D.C. Cir. 1952), aff'd, 345 U.S. 41, 73 Sup. Cr. 543 (1953). 

12 The contempt of Congress statute makes it a misdemeanor for a person sum- 
moned before either house of Congress or any committee thereof to refuse to answer 
any question “pertinent to the question under inquiry.” 52 Stat. 942 (1938), 2 U.S.C. 
§ 192 (1952). A contempt judgment under this statute will not be sustained if the com- 
mittee’s jurisdiction and purpose are ambiguous since the witness is held to lack sufficient 
information to judge the pertinency of the question. See United States v. Rumely, 345 
US. 41, 73 Sup. Cr. 543 (1953). 

18 That ultimate determination of such safeguards is a matter of state law, see 
Dreyer v. Illinois, 187 U.S. 71, 23 Sup. Cr. 28 (1902), cited in Sweezy v. New Hamp- 
shire, 354 U.S. 234, 77 Sup. Ct. 1203 (1957) (concurring opinion). 

14 NAACP v. Alabama, 357 U.S. 449, 78 Sup. Cr. 1163 (1958) (state judicial power 
to compel information limited under the fourteenth amendment); Sweezy v. New 
Hampshire, supra note 13 (concurring opinion) (state legislative power to compel in- 
formation limited under the fourteenth amendment). 

15 NAACP v. Alabama, supra note 14, Sweezy v. New Hampshire, supra note 13 
(concurring opinion). 

16 See NAACP v. Alabama, supra note 14; NLRB v. Jones & Laughlin Steel Corp., 
301 U.S. 1, 57 Sup. Ct. 615 (1936). 
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free speech and assembly. Thus, freedom of association has gained the status of 
a right because it is fundamental to modern society.!7 

A natural and often necessary concomitant to freedom of association is 
the freedom to associate in private, free from unjustified governmental publicity 
and disclosure. Associational privacy is especially important to groups advocat- 
ing unpopular political theories or attempting to further the interests of a racial 
minority, since public disclosure not only discourages further participation by 
members who fear loss of employment or physical harm, but also dissuades others 
from joining.!8 

In the instant case, the Court weighed the substance of the state’s interest 
in self-preservation against the individual’s right to associational privacy and 
found the state’s interest controlling. Since more is involved than the interest 
of the witness or organization under investigation, such terminology as balancing 
the state’s interest against the individual’s interest is confusing. Society has an 
interest in protecting freedom of association, and it is this interest which should 
be weighed against the state’s interest. 

The Supreme Court decided a conflict of substantially the same interests 
against the state in Sweezy v. New Hampshire.1® There, the petitioner, a self- 
styled classical Marxist, testified he had never been a member of the Communist 
Party but refused to disclose the substance of a university lecture he had given 
and the activities of other persons in the Progressive Party. The Court held that 
the sweeping discretion given the New Hampshire Attorney General left him 
so divorced from the legislature’s intent that it was impossible to determine 
whether the legislature desired the refused facts. However, dictum in this 
opinion, plus the reasoning of the concurring opinion, made it clear that associa- 
tion with allegedly subversive organizations was not sufficient reason to abridge 
the petitioner’s “inviolability of privacy.” 2° 

The Court in the instant case sought to distinguish Sweezy on the grounds 
that “the academic and political freedoms discussed in Sweezy are not present 
in the same degree since World Fellowship is neither a university nor a political 
party.” 2! No explanation is given why academic freedom should be limited 
to formal institutions which grant degrees. It is submitted that the lectures and 
discussions at the World Fellowship camp were a form of self-education de- 
serving of constitutional protection. Also, while World Fellowship was not a 
political party, political discussion was a significant part of camp activities. In 
fact, the very basis of the investigation of World Fellowship was the suspicion 
that speakers and guests were engaging in some type of subversive political 
activity. As self-education is deserving of constitutional protection, so too is 


17 Horn, GrouPs AND THE CONSTITUTION 158-59 (1956). 

18 NAACP v. Alabama, supra note 14. 

19 Sweezy v. New Hampshire, 354 U.S. 234, 77 Sup. Cr. 1203 (1957). 

20 Chief Justice Warren’s statement in the principal opinion that “we do not con- 
ceive of any circumstance wherein a state interest would justify infringement of rights 
in these fields’ would seem to give academic freedom and political association the 
status of absolute rights. Jd. at 251, 77 Sup. Cr. at 1212. Mr. Justice Frankfurter, in the 
concurring opinion, found that although a compelling interest might justify state in- 
vasion of these freedoms, “the inviolability of privacy . .. has so overwhelming an 
importance . . . that it cannot be constitutionally encroached upon on the basis of so 
meagre a countervailing interest of the state [as may be found within the Progressive 
Party].” Jd. at 265, 77 Sup. Cr. at 1219. 

1 Uphaus v. Wyman, 360 U.S. 72, 77, 79 Sup. Cr. 1040, 1044 (1959). 
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informal political activity.22 Thus, these distinctions would seem to be specious. 

In neither Sweezy nor the instant case did the investigation deal with the 
Communist Party or any organization proven subversive. In both, the state’s 
right to pry into individual lives and organization records was based on the 
possibility that the organizations concerned might be harboring subversive per- 
sons and that such persons might be a threat to the state’s self-preservation. 
Apparently, the criterion for determining a subversive was membership or 
participation in an organization cited as subversive by the Attorney General of 
the United States or by the House Un-American Activities Committee. Thus, 
though expressly disclaiming guilt by association, the Court’s decision in the 
principal case would seem to lend credence to this discredited doctrine.”4 

The tenuous link between subversion and state self-preservation in the case 
at hand should be contrasted with the subject of investigation in Barenblatt v. 
United States,24 decided on the same day. There, the House Un-American 
Activities Subcommittee was investigating communism in universities. The 
Court’s position in upholding the contempt judgment because petitioner refused 
to disclose communist affiliations is clearly distinguishable from both Sweezy 
and the instant case, where neither petitioner was an alleged communist and 
neither organization investigated could be classified subversive. 

It is submitted that the instant decision is inconsistent with the facts, with 
the Sweezy decision, and, that, if followed, it will emasculate the protection 
afforded by the fourteenth amendment against state invasion of associational 
privacy. It is difficult to imagine a case in which a state could exhibit a less 
substantial interest. The facts simply fail to show that the guests at the World 
Fellowship camp, whose names the petitioner refused to disclose, in any way 
threatened the preservation of the New Hampshire government, the state interest 
which the Court termed “vital.” Under this decision it would appear that any 
state determination that information is necessary in the interest of self-preserva- 
tion would be sufficient to subordinate constitutionally protected rights. 

The instant case opens the door to wide-spread abuse of the investigative 
process. For example, a state unable to prosecute sedition because of inadequate 
proof or because its sedition statute borders on unconstitutionality could still, 
under the principal case, effectively censure a suspected person through legisla- 
tive investigation. By using the contempt power, a state could force a suspect, 
at the risk of an indefinite jail sentence, to reveal all associations which the state 
determines are related in some way to its self-preservation. Thus, the inquisitorial 
process can substitute the brutal sanction of exposure where criminal prosecu- 
tion is impossible, even though exposure has been held to be a wholly impermis- 
sible object of investigation.25 For these reasons, it is hoped that in the future, 
the Supreme Court will require a more substantial state interest to subordinate 
the right of freedom of association. 

Tuomas W. JoHNsTon 


22 Constitutional protection of “group” political activity was recognized in Sweezy 
v. New Hampshire, supra note 19, where the Court found the basic right of every 
citizen to engage in political activity is not limited to activity within the two major 
parties, but extends to minority and dissident groups. 

28See Wieman v. Updegraf, 344 U.S. 183, 73 Sup. Ct. 215 (1952) (an Oklahoma 
statute barring public employment for past innocent membership in an allegedly sub- 
versive organization held unconstitutional for offending due process). 

% Barenblatt v. United States, 360 U.S. 109, 79 Sup. Cr. 1081 (1959). 

25See Uphaus v. Wyman, supra note 21 (dissenting opinion); United States v. 
Watkins, 354 U.S. 178, 77 Sup, Ct. 1173 (1957). 
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CONSTITUTIONAL LAW-—State Wiretap Regulation Not Precluded by 
_ Existing Federal Law. (New York) 


Defendant, an attorney and private investigator, secretly installed and main- 
tained wiretaps on the telephone lines of several large business concerns and 
two private apartments in midtown Manhattan. After systematically recording 
the conversations passing over the lines, defendant offered to supply clients with 
information about the persons and concerns whose lines were tapped. Defendant 
was convicted of malicious mischief under section 1423(6)1 of the New York 
Penal Law and sentenced to two to four years by the New York trial court. 
On appeal to the Court of Appeals of New York, defendant argued, inter alia, 
that state power to prohibit wiretapping in the interest of protecting the privacy 
of telephone conversations had been superseded by section 605 of the Federal 
Communications Act,? and therefore New York’s section 1423(6) offended the 
supremacy clause ® of the Constitution. Held: Conviction affirmed. Section 605 
of the Federal Communications Act does not pre-empt the field of wiretap regu- 
lation to the exclusion of local state laws. People v. Broady, 5 N.Y.2d 500, 186 
N.Y.S.2d 230, 158 N.E.2d 817 (1959). 

Within the past few years a number of states, including Illinois, have ex- 
tensively revised their laws relating to wiretapping.t The current extent5 of 


1In 1957 the crime of wiretapping was taken out of § 1423 of the New York Penal 
Law and placed in §§ 738-45 entitled “Eavesdropping.” As the title suggests, the new 
law proscribes more than the physical tapping of the wires. Under §§ 738 and 742 it is 
now a crime (1) to use any mechanical device to overhear oral conversation, (2) to be 
in possession of such a device, (3) to procure adjoining premises for the purpose of 
eavesdropping, or (4) to encourage others to eavesdrop. The purpose of the change 
was to “make it clear that the evil of wiretapping is not merely in the offense to prop- 
erty but particularly in the violation of privacy—the eavesdropping.” N.Y. Legis. Doc. 
No. 29, 180th Leg., Reg. Sess., 14 (1957). Although this prosecution arose before the 
1957 revision, the New York Court of Appeals treated the constitutional issue as if the 
case had arisen under § 738 as well as under § 1423(6), prohibiting malicious mischief. 

2 Section 605 of the Act, entitled “Unauthorized Publication or Use of Communi- 
cations,” provides that “no person not being authorized by the sender shall intercept any 
communication and divulge or publish the existence, contents, substance, purport, effect, 
or meaning of such intercepted communication to any person. . . .” 48 Stat. 1103 (1934), 
47 U.S.C. § 605 (1952). 

3U.S. Const. art. VI, § 2. 

* At least 19 states have specific wiretap statutes, and 17 others have malicious mis- 
chief statutes which cover wiretapping. Note, 67 YALE L.J. 932, 933 & n. 3 (1958). For 
a thorough discussion of the state laws existing in 1947, see Rozenweig, The Law of 
Wiretapping, 33 Cornett L.Q. 71, 74-80 (1947). The Illinois wiretap statute, passed 
in 1957, appears in Inu. Rev. Stat. c. 38, §§ 206.1-5 (1959), under the title, “Electronic 
Eavesdropping.” The extent of the Illinois revision is quite apparent upon examination 
of the old malicious mischief wiretap provision. See Itt. Stat. ANN. c. 134, §§ 15a, 16 
(Smith-Hurd 1936). 

5 The tapping of private lines by business competitors, blackmailers, and local police 
is apparently a widespread practice in many areas. N.Y. Times, March 10, 1958, § L, 
p. 3, cols. 5-6. One congressional subcommittee is reported to have had so many taps on 
its telephone line that the power failed. Hearings Before the Subcommittee To Investi- 
gate Wiretapping in the District of Columbia of the Senate Committee on the District 
of Columbia, S. Rep No. 2700, 81st Cong., 2d Sess. 57 (1950). For a full picture of the 
present situation, see Westin, The Wiretapping Problem: An Analysis and Legislative 
Proposal, 52 Cotum. L. Rev. 165 (1952); Dasx, THe Eavesproppers (1959). The latter 
is perhaps the first book-length treatment of wiretapping in all its various aspects. 
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this “dirty business,” as Mr. Justice Holmes once characterized it,® suggests that 
these revisions were not undertaken without cause. Whether Illinois’ compre- 
hensive prohibition of “electronic eavesdropping”? and the wiretap laws of her 
sister states will be allowed to stand, however, depends to a great extent upon 
the final disposition of the instant case, which is now on appeal to the Supreme 
Court of the United States.8 In turn, the final disposition of the case hinges 
largely upon whether the Supreme Court will accept the conclusions of the 
New York Court of Appeals as to section 605 of the Federal Communications 
Act and the delicate matter of pre-emption. 

Pre-emption, or the supersession of state law by federal law, is a direct 
outgrowth of two fundamental aspects of our federal system—namely, con- 
current powers ® and federal supremacy. Given an area of dual state and federal 
jurisdiction, it is only reasonable to expect the legislative mandates of one govern- 
ment occasionally to overlap those of the other. Under the supremacy clause, 
however, actual conflict can never be tolerated,!° nor coincidence permitted," 
if either serves to hinder the federal program. So also must state law bow if 
Congress legislatively provides that it intends to “occupy the field.” 12 But few 
actual cases present the issue so clearly. The more common situation is legisla- 
tive similarity or supplementation coupled with Congressional silence as to in- 
tention. In these instances it becomes the task of the courts to determine, in 
view of the total circumstances, what the Congressional intent was or what it 
would have been had the question been considered. 

In reaching its conclusions as to the probable intent of Congress in enacting 
section 605, the New York court relied heavily upon three tests or criteria em- 
ployed by the Supreme Court in Pennsylvania v. Nelson.18 In this controversial 
case the Court held that the Pennsylvania sedition statute had been pre-empted 
by the Smith Act 14 and other federal anti-subversive legislation.15 Although 
these three pre-emption tests—pervasiveness of the federal scheme,!* dominance 


6 Olmstead v. United States, 227 U.S. 438, 470, 48 Sup. Cr. 56, 90 (1928). 

™ The Illinois statute (see citation note 4 supra) forbids the use of any electrical 
device to overhear oral conversation. This presumably would include, in addition to 
wiretapping, the practice of “bugging,” i.e., the use of supersensitive microphones within 
a room or attached to an adjacent wall. Some writers view “bugging” as a greater 
threat to individual privacy than wiretapping. Brown and Peer, The Wiretapping En- 
tanglement, 44 Cornet L.Q. 175 (1959). 

SUS.L. Weex 3357 (US. June 1959). 

® The areas of concurrent powers include all those falling within state police power 
and in which the federal government has delegated, but not exclusive powers. The 
most prolific sources of pre-emption cases have been the fields of commerce and labor 
relations. See generally, Note, 60 Harv. L. Rev. 262 (1946); Note 86 U. Pa. L. Rev. 
532 (1958). 

10 Sinnot v. Davenport, 63 U.S. (22 How.) 227 (1859). 

11 Charleston & W. C. Ry. v. Varnville Furniture Co., 236 U.S. 597, 35 Sup. Ct. 
715 (1915). 

12 Minneapolis, St. P. & S.S.M. Ry. v. Railroad Comm'n, 183 Wis. 47, 197 N.W. 
352 (1924). 

18 350 US. 497, 76 Sup. Ct. 477 (1956). For comment on this case in relation to 
the doctrine of pre-emption, see Cramton, Pennsylvania v. Nelson: A Case Study in 
Federal Pre-emption, 26 U. Cm. L. Rev. 85 (1959). 

1470 Stat. 623 (1956), 18 U.S.C. §§ 2385, 2387 (1952). 

15 E.g., The Communist Control Act, 68 Stat. 775 (1954), 50 U.S.C. § 841 (1952). 

© The test appears in the Nelson case as follows; “First, the scheme of federal 
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of the national interest,17 and probability of administrative conflict '*—were 
first popularized by the Nelson decision, they are by no means recent innovations 
of the Court. In one form or another these tests have constituted the traditional 
approach of the federal courts to the question of pre-emption under a wide range 
of circumstances.!9 

Beginning with the pervasiveness test, the New York court examined the 
text of the act and concluded that the words “no person . . . shall intercept any 
communication and divulge the . . . contents . . . to any person” did not con- 
stitute a federal regulation so comprehensive as to infer that Congress left no 
room to supplement it. It contained no provisions relating to preparatory and 
attendant activities essential to wiretapping, such as the acquisition and assembling 
of equipment. Because of the use of the conjunctive “and,” some doubt even 
existed as to whether the section forbade interception at all unless accompanied 
by divulgence.2° Thus the court remarked, “[w]hen the single clause of section 
605 is compared with the broad sweep of the Smith Act and the Communist 
Control Act, the Nelson case is hardly persuasive authority for holding the 
states pre-empted from punishing wiretapping.”2! The court found itself 
forced, however, to side-step certain statements made by Mr. Chief Justice 
Warren in Benanti v. United States.22 The Chief Justice, after holding wiretap 
evidence obtained by state officers under authority of state law but in violation 
of section 605 to be inadmissible in a federal court, had observed that the 
Federal Communications Act was a “comprehensive scheme for the regulation 
of interstate communications” 23 and that, in view of the public policy under- 
lying section 605, Congress apparently had not meant to allow state legislation 
which would “contradict that section and that policy.” 24 The New York court 
stressed the word “contradict” and thus reasoned that since section 1423(6) of 
the New York penal law did not contradict, but in fact supplemented section 
605, the observations of the Chief Justice had no application to the instant case.?5 


regulation is so pervasive as to make reasonable the inference that Congress has left no 
room for the states to supplement it.” 350 U.S. at 502, 76 Sup. Cr. at 480. 

17 “Second, the federal statute touches a field in which the federal interest is so 
dominant that the federal system must be assumed to preclude enforcement of state laws 
on the subject.” 350 U.S. at 504, 76 Sup. Cr. at 481. 

18“Third, enforcement of the state . . . acts presents a serious danger of conflict 
with the administration of the federal program.” 350 U.S. at 505, 76 Sup. Cr. at 482. 

19For a selection of cases employing one or more of the traditional tests, see the 
following: Rice v. Santa Fe Elevator Corp., 31 U.S. 218, 67 Sup. Cr. 1146 (1947); 
Cloverleaf Butter Co. v. Patterson, 315 U.S. 148, 62 Sup. Cr. 491 (1941); Hines v. 
Davidowitz, 312 U.S. 52, 61 Sup. Cr. 399 (1940); Pennsylvania Ry. v. Public Service 
Comm’n, 250 U.S. 566, 40 Sup. Cr. 36 (1919). 

20 The Supreme Court carefully avoiding ruling on this point in Benanti v. United 
States, 355 U.S. 96, 78 Sup. Cr. 155 (1957), and Rathburn v. United States, 355 US. 
107, 78 Sup. Ct. 161 (1957). 

215 N.Y.2d at 508, 186 N.Y.S.2d at 240, 158 N.E.2d at 826. 

22 Supra note 20. 

23 355 US. at 105, 78 Sup. Cr. at 160. 

%4 Tbid. 

Tc is interesting to speculate on whether the New York court would have been 
able to circumvent the Chief Justice’s dicta had this case involved “bugging” rather than 
wiretapping. The federal courts have consistently interpreted § 605 as not extending 
to the use of listening devices other than those attached to communication lines. 
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Moving to the second criterion, dominance of the national interest, the 
court emphasized a further difference between the case at hand and the Nelson 
case. In the latter case the Supreme Court had stressed the fact that as sedition 
against the United States threatened the very life and continued existence of 
the national government, the paramount interest of national self-preservation 
necessarily superseded the collateral interests of any individual state.2® In the 
instant case, observed the New York court, the situation was quite different. 
Wiretapping, although admittedly an interference with interstate communica- 
tions, seemingly did not affect the interests of the nation in any greater degree 
than it affected local and community interests in individual privacy. Moreover, 
as the protection of privacy was a substantial interest falling within the ambit 
of the state’s police power, the mere coexistence of a federal interest in wire- 
tapping did not alone render the state powerless to protect the telephone con- 
versations of its citizens.27_ The court could not view the field of wiretapping 
as so peculiarly affected with a federal interest that preclusion of state regulation 
necessarily had to be assumed. 

The court rather summarily dismissed the probability of an administrative 
conflict, the third test, in view of the fact that the federal government has made 
only a few unenthusiastic attempts to enforce section 605 since its passage in 
1934.28 Clearly, no uniform program of national enforcement could be pointed 
to in this case as it was in the Nelson case.?® 

It would seem difficult for the Supreme Court to disagree with the con- 
clusions reached by the New York court on the three tests. Other than the 
dicta of Mr. Chief Justice Warren in the Benanti case, there is little to suggest 
that section 605 is or was intended to be a comprehensive scheme of wiretap 
regulation. The committee reports on the act are no more than equivocal,3° 


Goldman v. United States, 316 U.S. 129, 62 Sup. Ct. 993 (1942); Rayson v. United 
States, 238 F.2d 160 (9th Cir. 1956); United States v. Guller, 101 F. Supp. 176 (E.D. 
Pa. 1951). As Congress to date has refrained from amending § 605 to extend its purview 
to all electronic devices, it could be argued that this implies an intention to leave their 
use unregulated, and, therefore, state law punishing “bugging” would be in contradic- 
tion to the “policy” of § 605. 

26 350 U.S. at 505, 76 Sup. Ct. at 482. 

27 Had the New York court decided the instant case two months later it could 
have advantageously used the recent case of Uphaus v. Wyman, 360 U.S. 72, 79 Sup. 
Cr. 1040 (1959), on this point. In the Uphaus case the Supreme Court held that the 
Nelson decision had not stripped the states of the right to protect themselves from 
seditious activities, and, therefore, it was not unconstitutional for a state to investigate 
subversive organizations within the state. In addition to narrowing the Nelson holding, 
this case suggests that the existence of a dominant national interest may not be con- 
clusive if there is also a substantial state interest involved. 

28 Only one conviction for violation of § 605 has ever been obtained. Donnelly, 
Comments and Caveats on the Wiretapping Controversy, 63 YaLe L.J. 799, 802 (1954). 
In addition to a conspicuous lack of prosecutions under § 605, the U.S. Department of 
Justice itself regularly makes use of wiretapping to gain leads on suspected criminals. 
Note, 2 Stan. L. Rev. 744 (1950). For the theory on which the Department justifies 
its conduct, see note 37 infra. See also former Attorney General Herbert Brownell Jr.’s 
interesting article, The Public Security and Wiretapping, 39 Cornett L.Q. 195 (1954). 

29 350 U.S. at 505-509, 76 Sup. Cr. at 482-485. 

30 As to § 605, one Report merely states that it “is based upon Section 27 of the 
Radio Act of 1927 and extends it to wire communications.” §S. Rep. No. 781, 73d Cong., 
2d Sess. 11 (1934). See also H. R. Rep. No. 1850, 73d Cong., 2d Sess. (1934). 
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and the section apparently never became the subject of congressional debate. 
The Supreme Court itself has ruled that section 605 was designed to protect 
only the means of communication and not the privacy of the conversation.3! 
Although it is true that the Federal Communications Act has been interpreted 
to pre-empt the field of radio broadcasting regulation °? and interstate television 
regulation,®? the case of Weiss v. United States 84 suggests that the same con- 
clusion need not necessarily be drawn as to section 605 and wiretap regulation. 
In that case the Supreme Court chose to differentiate the thrust of section 605 
from the rest of the act and held that the section was not limited to the regula- 
tion of purely interstate communications.*® Analogy suggests a similar differentia- 
tion could be made on the question of pre-emption. 

Some grounds might exist for finding a possibility of administrative conflict 
since a few states, including Illinois, flatly forbid any law enforcement officer, 
as well as any private citizen, from engaging in wiretapping.2® Assuming the 
Department of Justice continues its undercover wiretapping activities,37 the 
situation might well arise in which a state would seek the arrest of a wiretapping 
federal agent acting under orders from his administrative superiors. Such a 
problem would arise, however, not from the enforcement of both acts, but from 
the continued disregard of the federal act by the very ones authorized to enforce 
it. It would not seem violative of the supremacy clause for a state to interfere 
with a federal agent acting contrary °° to federal law. 


31 Goldman v. United States, 316 U.S. 129, 62 Sup. Ct. 993 (1942). 

82. NBC v. United States, 319 U.S. 190, 63 Sup. Ct. 997 (1943). 

33 Allen B. Dumont Laboratories v. Carroll, 340 U.S. 134, 71 Sup. Ct. 153 (1950). 

34 308 U.S. 321, 60 Sup. Cr. 269 (1939). 

85 The argument was pressed before the court that the act, viewed as a whole, 
indicated an intent to regulate only interstate and foreign communications. The Court 
accepted this argument but went on to point out that this was not controlling. Since 
§ 605 did not depend upon the FCC for its enforcement, and since it contained broad 
inclusive language not found in other sections, the Court concluded that Congress 
meant § 605 to apply to intrastate communications as well as interstate. 

36 The Illinois statute defines “person” as “any individual, firm or corporation, in- 
cluding but not by way of limitation, any law enforcement officer of this state or any 
municipality or political subdivision thereof, or of the United States, whether or not 
within the course of employment.” Itt. Rev. Strat, c 38, § 206.2 (1959). 

87 See note 28 supra. 

3§Despite the plain language of the statute, many would argue that the federal 
agent would not be acting contrary to § 605 and, therefore, the state arrest would be 
an interference with a federal instrumentality acting under full authority of law. For 
example, the Justice Department justifies its conduct (1) by interpreting § 605 to pro- 
hibit interception and divulgence, not interception alone, and (2) by considering the 
Department as a unity, thus reasoning that wiretap information passed on by an 
employee to his superiors is really not divulgence to anyone. Hearings Before Sub- 
committee No. 1 of the House Committee on the Judiciary on H.R. 2266 and H.R. 3099, 
77th Cong., Ist Sess. 181 (1941). Although the Supreme Court has never considered 
the validity of this interpretation and reasoning, a number of federal courts have at 
least accepted the Justice Department’s conjunctive reading of the statute. E.g., United 
States v. Sullivan, 116 F. Supp. 480 (D.D.C. 1953); United States v. Coplon, 91 F. Supp. 
867 (D.D.C. 1950). The Treasury Department, in contrast, views § 605 as prohibiting 
the interception itself. Note, 2 Stan. L. Rev. 744 (1950). 

On the other hand, there would seem to be little doubt that a state arrest of a 
federal officer for “bugging” under a statute such as Illinois’ would clash with the doc- 
trine of federal immunity from state interference as established by Johnson v. Maryland, 
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In the closing paragraphs of the Nelson decision, Mr. Chief Justice Warren 
suggested a certain practical reason for favoring pre-emption in criminal areas— 
namely, the possibility of a double prosecution for a single act.3® Two recent 
decisions #° of the Supreme Court reaffirming a prior holding ¢! that prosecution 
by both state and nation did not violate the constitutional prohibition against 
double jeopardy *? strongly suggest, however, that the majority of the present 
court is not apt to regard this consideration as important to the determination 
of the instant case. 

Precedents in support of affirmance will not be lacking. In Gilbert v. 
Minnesota,*? the Supreme Court held that Minnesota could punish agitators who 
interfered with enlistments into the United States Army even though a compre- 
hensive federal law proscribed the same activity. A California law exactly 
paralleling a federal transportation license requirement was upheld in California 
v. Zook.4* In 1956, the year the Nelson case was decided, the Court sustained 
the right of a state to enjoin union violence even though such conduct con- 
stituted an unfair labor practice under federal law.*® Although these cases con- 
cern entirely different statutes and subject matter and are thus not precedents 
in the ordinary sense of the word, they do suggest the extent to which the 
court has gone in sustaining dual jurisdiction when the circumstances so war- 
ranted. 

The traditional approach is to raise a presumption in favor of dual juris- 
diction; pre-emption is not to be inferred unless the circumstances clearly 
evince a contrary congressional intent.4® Since there are seemingly no com- 
pelling reasons to infer a congressional intent to occupy the field of wiretap 
regulation, the Supreme Court may well decide that discretion dictates an 
affirmance of the New York court’s holding. 

R. JEROME PFIsTER 


INCOME TAX—Dealer Reserves Held Accruable as Income in Year of Sale of 
Installment Paper. (United States) 


An automobile dealer sold his installment sales contracts to a finance com- 


254 U.S. 51, 41 Sup. Cr. 16 (1920), and McCulloch v. Maryland, 17 U.S. (4 Wheat.) 
316 (1819). As § 605 prohibits only interception of wire communications, the federal 
officer in this instance unquestionably would not be acting contrary to federal law. 
See cases cited note 25 supra. 

39 350 U.S. at 510, 76 Sup. Cr. at 484. 

4° Abbate v. United States, 359 U.S. 187, 79 Sup. Ct. 666 (1959), and Bartkus v. 
Illinois, 359 U.S. 121, 79 Sup. Ct. 676 (1959). The Chief Justice and Justices Black and 
Douglas dissented in both cases. 

41 United States v. Lanza, 260 U.S. 377, 43 Sup. Crt. 141 (1920). 

42U. S. Const. amend. V. 

$3254 US. 325, 41 Sup. Ct. 125 (1920). 

#4 336 U.S. 725, 69 Sup. Cr. 1152 (1949). 

**UAW v. Wisconsin Employment Relations Bd., 351 U.S. 226, 76 Sup. Ct. 726 
(1940). 

46 Mr. Justice Stone is credited with the classic statement of the Court’s traditional 
approach: “As a matter of statutory construction, Congressional intention to displace 
local laws in the exercise of its commerce power is not, in general, to be inferred unless 
clearly indicated by those considerations which are persuasive of the statutory purpose.” 
Maurer v. Hamilton, 309 U.S. 598, 607, 60 Sup. Ct. 726, 733 (1940). 
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pany! which, upon the purchase of each contract, remitted 95 per cent of the 
unpaid purchase price (automobile sales price less down payment) and credited 
the remaining 5 per cent to a liability account, “Dealer Reserve,” 2 in the name 
of the dealer. In addition, the finance company credited to the liability account 
a portion of the interest and finance charges which were to be collected subse- 
quently from the automobile purchaser. The dealer, who kept his books by the 
accrual method, entered as income from sales the 95 per cent actually received 
but did not accrue as income either the 5 per cent retained by the finance com- 
pany or his portion of the interest and finance charges. The Commissioner pro- 
posed the assessment of a deficiency based upon the unaccrued and unreported 
increase in the dealer reserve account and was sustained by the Tax Court.’ 
However, the Court of Appeals* reversed, holding that the dealer reserve 
account was not accruable because the right to receive in the future was con- 
tingent upon the absence of purchaser defaults and other obligations. On 
certiorari, held: Reversed (one Justice dissenting). An accrual basis taxpayer 
receives income in the year he acquires a fixed right to receive a definite and 
ascertainable sum of money even though payment may be deferred for several 
years and even though the amount to be received may be diminished or ex- 
hausted by offsetting contractual obligations. Commissioner v. Hansen, 360 U.S. 
446, 79 Sup. Ct. 1270 (1959).5 

This case presented two issues: (1) whether the retained percentage of the 
unpaid purchase price, henceforth called “holdback,” is accruable, and (2) 
whether the dealer’s portion of interest and finance charges, subsequently re- 
ferred to as “finance charges,” is accruable. 

Regarding the first issue, the Commissioner has long contended ® that hold- 
backs constitute income to an accrual basis taxpayer in the year they are with- 
held. Beginning with Shoemaker-Nash, Inc.," holding that holdbacks are accru- 
able as income, the Tax Court has upheld the Commissioner in this contention 


1Tt can be argued that to state the problem in this manner, as did the Supreme 
Court, predetermines the result. However, characterization of the sale of the automo- 
bile as a three-cornered transaction in which the purchaser dealt directly with the finance 
company does not obviate the fact that, as partial consideration for the sale either of an 
automobile or of an installment contract, money was credited to the account of the 
dealer. 

2A “dealer reserve account” is governed in the principal case, and in most cases, 
by an implied-in-fact contract which gives the finance company the power to charge 
the account with purchaser defaults, upon which the dealer remains contingently liable, 
and with any other obligation to the finance company which the dealer might incur. 
The dealer has the right to receive payment on specified dates (once a year in the 
instant case) to the extent that the amount in the account exceeds 5% of the sum of 
the outstanding balances of installment contracts sold by the dealer to the finance com- 
pany. The balance in the account is payable to the dealer upon satisfaction of all obli- 
gations, contingent or fixed, upon which the dealer is liable to the finance company. 

8 J. R. Hansen, 16 CCH Tax Ct. Mem. 471, 26 P-H Tax Ct. Mem. 113 (1957). 

*Hansen v. Commissioner, 258 F.2d 585 (9th Cir. 1958). 

5 Two other cases with similar fact situations decided in the same opinion were 
Commissioner v. Glover, reversing 253 F.2d 735 (8th Cir. 1958), and Baird v. Commis- 
sioner, affirming 256 F.2d 918 (7th Cir. 1958). 

® Rev. Rul. 57-2, 1957-1 Cum. But. 17; G.C.M. 9571, X-2 Cum. But. 153 (1931). 


741 B.T.A. 417 (1940). 
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without exception. On the other hand, the Courts of Appeal, until 1958 when 
the Sixth ® and Seventh !° Circuits sustained the Commissioner, uniformly have 
supported !! the taxpayer. There being a conflict between Circuits, the Supreme 
Court granted certiorari in the instant case and resolved the conflict in favor 
of the Commissioner. 

The Supreme Court rejected the taxpayer’s argument that his right to re- 
ceive was a mere contingency by pointing out that, under the terms of the 
financing agreement, the amounts credited the dealer reserve account either 
would be paid to the taxpayer or would be applied to his contractual obliga- 
tions. If the money were paid to the taxpayer, it would constitute income in 
the year of receipt. If the money were applied to notes in default or other 
obligations owed the finance company by the dealer, the taxpayer would re- 
ceive income in the year of application because the payment of a taxpayer’s legal 
obligation constitutes income to the taxpayer.!2 Once it was established that 
holdbacks were income, the issue was reduced to a determination of the period 
in which holdbacks were reportable as income. 

Since the taxpayer kept his books by the accrual method, income was re- 
portable in the period in which the right to receive became fixed.18 The Supreme 
Court held that the right to receive became fixed when the finance company 
entered on its books as a liability the amounts withheld. 

Although the taxpayer argued that finance charges deserved special treat- 
ment,!5 the Court did not decide on the merits whether finance charges are 
accruable because the taxpayer “wholly failed to adduce evidence” 1® to prove 


8 Ernest G. Beaudry, 10 P-H Tax Ct. Mem. 249 (1941), holding that finance charges 
credited to a dealer reserve account without contractual obligation on the part of the 
finance company did not constitute income to an automobile dealer, is often cited as 
contra to Shoemaker-Nash, supra note 7. However, the cases are distinguishable on 
their facts because Beaudry involved neither a holdback nor a legally enforcible obliga- 
tion to pay, presently or at any time in the future, the amounts credited. 

® Schaeffer v. Commissioner, 258 F.2d 861 (6th Cir. 1958). 

10 Baird v. Commissioner, 256 F.2d 918 (7th Cir. 1958), aff’d, 360 U.S. 466, 79 Sup. 
Cr. 1270 (1959). 

11 Hansen v. Commissioner, 258 F.2d 585 (9th Cir. 1958); West Pontiac, Inc. v. 
Commissioner, 257 F.2d 810 (5th Cir. 1958); Glover v. Commissioner, 253 F.2d 735 
(8th Cir. 1958); Texas Trailercoach, Inc. v. Commissioner, 251 F.2d 395 (5th Cir. 1958), 
reversing 27 T.C. 575 (1956); Johnson v. Commissioner, 233 F.2d 952 (4th Cir. 1956), 
reversing 25 T.C. 123 (1955); Keasbey & Mattison Co. v. United States, 141 F.2d 163 
(3d Cir. 1944). 

12:Qld Colony Trust Co. v. Commissioner, 279 U.S. 716, 49 Sup. Ct. 499 (1928). 

18 Spring City Foundry Co. v. Commissioner, 292 U.S. 182, 54 Sup. Ct. 644 (1933). 
Since inventories are a substantial factor in automobile sales, the dealer might have had 
to use the accrual method in filing his tax return even though he kept his books by 
another method. See Treas. Reg. § 1.446-1(b)(2) (1957). 

141If the finance company had unreasonably delayed the accounting entry, the 
court undoubtedly would have held that the right to receive became fixed when the 
installment contract was sold to the finance company. Cf. Commissioner v. Court Hold- 
ing Co., 324 U.S. 331, 65 Sup. Cr. 707 (1945) (taxation depends upon substance rather 
than form). 

145 While the exact treatment sought is not set out, it can be inferred that the tax- 
payer argued, as he did with holdbacks, that finance charges were credited contingently 
and were includible in income only upon receipt. The taxpayer also might have argued 
that finance charges are accruable ratably over the length of the installment contract. 

16 Commissioner v. Hansen, 360 U.S. 446, 468, 79 Sup. Cr. 1270, 1282 (1959). 
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that finance charges were included in the amounts credited to the dealer reserve 
account. Rather, the Court held that in the absence of proof to the contrary all 
amounts credited to a dealer reserve account are holdbacks and, as a result, 
accruable in the period in which credited. 

It is submitted that, contrary to the argument of the taxpayer, finance 
charges are earned at the time the installment contract is sold. While it could 
be argued that finance charges are in the nature of interest, this seems tenuous 
since the dealer does not have his own funds tied up in the notes (except to the 
extent of the holdbacks). Rather, it appears that finance charges are either partial 
consideration for sales of installment contracts to the finance company or com- 
pensation for handling the paperwork for the finance company. The Tax Court 
would require accrual under either characterization.17 

Turning to other aspects of the principal case, the decision of the Supreme 
Court that holdbacks are accruable raises another question: Are the additional 
amounts includible in income because of this decision, excludible or deductible 
by virtue of some other provision? Two such provisions suggested by implica- 
tion in the dealer reserve cases are reporting income by the installment method 18 
and deductions for additions to a reserve for bad debts.® 

The Internal Revenue Code provides that, if an installment obligation is 
“sold or otherwise disposed of, gain or loss shall result to the extent of .. . 
[the unreported gross profit].” 2° The Supreme Court’s characterization of the 
transactions in the instant case as sales of installment contracts would seem to 
preclude any argument that this provision is not applicable. However, if the 
installment contract itself is personal property regularly sold on the installment 
plan,?! it could be argued that the dealer should be able to report receipts from 
the sale of the installment contract, including both holdbacks and finance charges, 
by the installment method. This argument is further supported by the Code pro- 
vision that any gain or loss from the sale of an installment obligation shall be 
considered as resulting from the sale of the property for which the installment 
obligation was received.?? 

The Code permits a deduction (in the discretion of the Commissioner) for 


17See Colorado Motor Car Co., 9 P-H Tax Ct. Mem. 224 (1940) (holding finance 
charges accruable as part of sales price of installment paper); cf. Weyand Furniture 
Co., 20 P-H Tax Ct. Mem. 742 (1951) (holding carrying charges accruable at time of 
sale of furniture). 

18 See Baird v. Commissioner, 256 F.2d 918 (7th Cir. 1958). The installment method 
of reporting income provides that gross profit (sales price less cost of goods sold) is 
includible in taxable income in proportion to actual receipts from installment sales. 
Int. Rev. Cope or 1954, § 453. 

19 See Blaine Johnson, 25 T.C. 123 (1955). A reserve for bad debts is an accrual 
accounting method of recognizing the expense of a bad debt in the same period that 
income from the sale which gave rise to the debt was recorded. Finney & MILLER, 
PrincipLes oF ACCOUNTING 93 (5th ed. 1957). 

20INT. Rev. Cope or 1954, § 453(d)(1); see Elmer v. Commissioner, 65 F.2d 568 
(2d Cir. 1933) (holding that a dealer who received the entire unpaid balance upon 
selling an installment contract must report in the year of disposition his unreported 
gain). 

21 See Int. Rev. Cope or 1954, § 453(a). “An installment sale is a sales arrangement 
whereby the selling price is collected in periodical installments.” Frsney & MULLER, 
PrinciPLEs oF ACCOUNTING—ADVANCED 118 (4th ed. 1952). But see Rev. Rul. 56-587, 
1956-2 Cum. BuLL. 303 (adding requirement that periodic payments be fixed in amount). 

22 Int. Rev. Cope or 1954, § 453(d) (1). 
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a reasonable addition to a reserve for bad debts.22 However, the Commissioner 
has ruled,24 and the Tax Court has held,?5 that a taxpayer may not deduct, as 
an addition to a reserve for bad debts, anticipated losses on discounted notes 
receivable. The Tax Court, citing the general rule that deductions cannot be 
taken for contingent liabilities and expenses,?® held that a debtor-creditor re- 
lationship must exist before a deduction can be taken. The position of the dis- 
counting dealer was not that of a creditor but, rather, that of an endorser or 
guarantor.27 There is little logic in differentiating between estimated losses on 
accounts receivable discounted with full recourse and accounts receivable re- 
tained by the dealer,?® since the dealer will bear the ultimate burden of losses 
in both instances. In fact, the proper accounting treatment for these two con- 
tingencies is the same since each can be estimated on the basis of prior experi- 
ence.29 

It appears that the logical undergirding of the doctrine of the accruability 
of holdbacks is unimpeachable even though the application of the doctrine in 
the context of existing decisions and rulings is fraught with inequity.2° Though 
the question is not yet settled, the distinction between finance charges and hold- 
backs seems too slight to merit special treatment for finance charges. It can 
be argued that under existing legislation the courts can provide relief to in- 
stallment sellers. However, to clarify and improve the law, the Commissioner 
and the Congress should act to allow dealers who sell their installment paper to 
use the installment method of reporting receipts from these sales and to include 
installment paper discounted with recourse in the computation of a reasonable 
addition to a reserve for bad debts. Both changes are necesary to avoid the full 
impact of the Supreme Court’s decision.*! 


Rocer Josiin 


23 Int. Rev. Cope or 1954, § 166(c). 
24 Rev. Rul. 54-43, 1954-1 Cum. Butt. 11. 
25 Costley Motor Co., 5 P-H Tax Cr. Mem. 438 (1936). 


26 See Brown v. Helvering, 291 U.S. 193, 54 Sup. Ct. 356 (1934); Lucas v. American 
Code Co., 280 U.S. 445, 50 Sup. Cr. 202 (1930). 


27 But see Putnam v. Commissioner, 352 U.S. 82, 77 Sup. Ct. 175 (1956) (holding 
that a guarantor’s loss is a bad debt). 


28 Cf. Brewster Shirt Corp. v. Commissioner, 159 F.2d 227 (2d Cir. 1947) (holding 
that, in the calculation of borrowed capital for excess profits tax computation, Congress 
intended to treat the full recourse sale of accounts receivable in the same manner that 
a loan secured by a mortgage interest in pledged accounts is treated). 


29 See AMERICAN INST. OF CERTIFIED PuBLICc ACCOUNTANTS, ACCOUNTING TRENDS AND 
TeEcHNIQUEs 41 (12th ed. 1958); Accounting Research Bulletin No. 50: Contingencies, 
106 J. Accountancy 61 (Dec. 1958). 


80See Daniell, Inequities of Taxing Finance Reserves of Small Installment Sales 
Dealers, 97 J. ACCOUNTANCY 201 (1954), who contends that our tax laws are unfair when, 
as is the situation today, a dealer who must bear the ultimate loss on the notes he dis- 
counts cannot accrue a reserve for bad debts from these notes, while the finance com- 
pany is allowed to accrue a reserve for these same bad debts even though the finance 
company has recourse both to the dealer reserve account and to the dealer. 

31H. R. 8684, which would allow dealers to treat previously unreported holdback 
income as an income adjustment from a required change in accounting method (INT. 
Rev. Cope or 1954, § 481) or to make deficiency payments in ten annual installments, 
would provide relief from the retrospective but not the prospective aspects of the 
instant case. 
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